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THE PREFACE. 



' ¥ ^HE two Mufelman authors, whom I now intro- 
duce to my countrymen in India, are Sbaikb 
Sirajd'ddin> a native oi Sejdvend, zn6.SayyadSjiA-K\T, 
who was born at Jurjdn in Khwdrezm near the mouth 
of the OxuSf and is iaid to have died, at the age of 
fevcnty-fix years. In the city of Shicaz : -their ocmf ofi- 
tions have equal authority in all the Mohammedan courts, 
which follow the fyftem of Abu Hanifah, with thoie 
of Littleton and Coke in the courts at Wefiminjler ^ 
and there is, indeed, a wonderful analcgy between the 
Vorks of the old Arabian and Englijh lawyers, and 
between thofe of their fcveral commentators ; with this 
difference in favour of our own country, that Little- 
ton is always too clear to need a glcfs, and with 
this difference in favour of the Arabs^ that the fol? 
objed of Sharif was to explain and illuftrate his text, 
without an oAentatious difplay of his own erudition; but, 
when it is admitted, that a defire of extreme brevity has 
often made the Sirdjhfyab obfcure, the reader ihould 
in candour allow, that every autlur muit appear to 
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great difidvantagc in a literal tranflation, elpecially when 
his own idiom differs totally froiji that of his tranflator, 
when his terms of art muft be rcnderbd by new words, 
which ufe alone can make eafy> and when tlie fyftem, 
which lie unfolds to his countrymen, has no refemblance 
to any other, that the world ever knew. In the 
tharijiyyab (for that is the popular title of the Araiian 
comment) we find little or no bbfcurity ; and, if there be a 
fault in the hook, it is a fcrupiilbiis mihutenefs of explan- 
ation, and a nccdlcfs anxiety to remove eveiy little cloud, 
which the reader himfelf might difperfc by the flighteft 
exertion of his intsUcfbi Both works were traiiQated 
into Perfian hy the order of Mr. Hastings; and the 
tranflation, which bears the mmt oi Maulavi Muham- 
MED Kasim, muft appear excellent, and would be really 
ufcful, to fuch as had not accefs to the Arabick originals; 
but the text and comment afs blended without any dif- 
criminatioB, and both are fo intermixed with the notes of 
the tranflator himfelf, that it is often impoflible to fepa- 
rate what is fixed law from what is nierely his own 
opinion : he has aifo erred (though it be certainly a 
pardonable errour) on the fide of clcamefs, and has 
made his work fo tedidufly perfpicuous, that it fills, 
incluiively of a turgid and flowery dedication, about fix 
hundred pages, and a faithful verfion of it in Erigltf^ 
■^ould occupy a very large volume* 
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If the pains, ^vllich have been taken to render my 
own work as complete as pofTible, be nicafurcd by the 
Cze of it, they muft be thought very inccnfiderable j 
but in truth no greater pains could have been taken 
v.ith any work; and it would have been a far eafier tafla 
to have diffiatcd or written a verbal tranflation of the 
two comments on my text, than to have made a careful 
felcdion of all that is important in them ; for which 
purpofe I perufed each of them three times with the 
utmoft attention, and have condenfed in little more than 
fifty Jhort pages the fubftance of them both, without 
any fuperfluous paffage, that I fliould with to be re- 
trenched, and with as much perfpicuity as I wis ibis 
to give, in fo fhort a compafs, to a iyftem in fome 
parts rather abftrufe : left men of bufinefs, for whom 
the book is intended, ihould be alarmed at firft fight 
by the magnitude of it, I have omitted all the minute 
criticifhi, various readings, and curious jirabian litera- 
ture ; moft of the anecdotes concerning old lawyers* 
and ail their fubtil controverfies with the arguments on 
both fides; together with the demonftrations of arith- 
metical rules and the very long procelTes, after the prolix 
method of the Arabs, in words inftead of figures. 
Pradical utihty being my ultimate objedt in this work, 
1 had nothing to do with literary curiofities, how agreea- 
ble foever they might have been in their proper places % 
but,, in order to attain that objed by a full explanation 
b 
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of every thing ufcful in my text, I was under a ne- 
ceffity of retaining the Arabian phrafeology both in 
law and arithmetick, and muft requcft the Englijh reader 
to difmifs from his mind, while he ftudies the Sirdjiyyai>, 
thofe appropriated fenfes, in which many of our words, 
as &eir, inheriiancct root, and the like, are ufed in our 
own iyftems. One Arabkk word I was at a lofs to 
tranflate precifely in our language without circumlo- 
cution : the chief problem, in the diftribution of eftates 
among Mufelman heirs, is to find the haft number , by which 
an eftate muji be divided, fit that all the Jhares and the re~ 
fidue may be legally difiributed without a firaSlion : this 
they call integration ; but, if I could have hazarded fuch 
a word in Engliftj, the frequent repetition of It would 
have been extremely harfh ; and I have generally called 
it arrangement or verification^ which are popular fenfes of 
the Arabick verbal noun j but the number fought, or, to 
ufe the vfrizi;iz« expreflion, the integrant of the cafe, I 
have ufually named the divfor of the eftate. 

It will be fcen in the Sirdjiyyah, that the fyftcm of 
Zxixiy though in part exploded by Abu Hanifah, 
had very powerful fupporters, and its author is always 
mentioned in terms of refpedt : it is the iyftem, which 
I publiflied at London above ten years ago j and I am 
hot furprifed, that, vrithout a native affiftant or even 
a marginal glofs, I could not then interpret the many^ 
technical words, which no dictionary explains, except in 
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their popular fenfcsj but, though my literal verfion of 
the traift by Almutakanna, fcems for pages together 
like a ftring of enigmas* yet the following work makes 
every fentencc in it perfeiSIy clear; and the original, 
which was engraved from a very old manufcript, appears 
to be a Uvely and elegant epitome of the kw of inheri- 
tance according to Zai d, but manifeftly defigned to aflift 
the memory of young ftadents, who were to get it by 
heart, when they had learned the rules from fome longer 
treatife, or from the mouths of their preceptors. This 
may be no improper place to inform the reader, that, 
although Abu Hanifah be the acknowledged head of 
the prevailing fedt, and has given his name to it, yet fo 
great veneration is fhown to Abu Yusuf and the lawyer 
MuHAMMED, that, when they both diifent from their 
mailer, the Muftlman judge is at liberty to adopt either 
of the two decifions, which may feem to him the more 
confonant to reafon and founded on the better authority, 

I AM ftrongly difpofed to believe, that no poffible 
queftion could occur on the Mohammedan law of fuc- 
ceffion, which might not be rapidly and correctly an- 
iwered by the help of this work j but it would be eafy 
to confirm or invalidate my opinion by the following 
method. Let one capital letter, or more, if neceifary, 
reprcfent each of the Iharers, refiduarics, and diAant 
heirs ; and let thofe letters be the initials of the feve- 
ka t^ords, in aid of the memory, but £> chrafea (ai vrith 
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out difficulty they may be) that all may be differetit j 
let them be placed in alphabetical order, and connefted 
by the fign of addition; let an enumeration be then 
made, by the known rule, of all the poffiblc cafes, in 
which they can occur, two and two, three and three, 
and fo forth ; let them accordingly be arranged in tables 
from the loweft number to the higheft; and let the 
(hare or allotment of each be fet above the letter, in 
the place of an exponent. If the queflion then were 
propofed, in what manner the property of Hinda muft 
be diftributed among her daughter, hzxjijier by the fame 
father only, and the daughter of her fori, the table of the 
third clafs would exhibit this formula D ^ + DF ? + DS '^J 
or, if Amru had left his w^^, two daughters, and both 
his parents, the formula in the fourth table would be 
2 D^'^ + F*^ + M'^'' + W*'i where the denominator of 
the index would be the h:fegrant, as the Arabs call it, 
of the cafe, and the numerator would point out the fevc- 
ral allotments : thus might we conftruft a fct of tables, 
mathematically accurate, in which the legal diftribution, 
in every poflible cafe, might be feen in a moment with- 
out thought and even without learning j and fuch a 
blind facility, though not very confiftent with the dig-'- 
nity of fcience, would certainly be convenient in prac- 
tice. We might alfo arrange the whole in a iynthe- 
tical method (of all the moft luminous and fatisfaftbry) 
by beginning with the fentences of the Kordn, as with 
Indubitable axioms, followed by the genuine oral foaximt 
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of MuHAMMEDj by fubjoining the points^ on which 
all the learned have at length agreed, and by con- 
cluding with cafes deduced from thofe three fourccs of 
juridical knowledge, to which there fhould be conftant 
references by numbers in the manner of geometricians: 
this method I propofe to adopt in the Digeft, from which 
I have fcparated the SircjiyyaL\ becaufe it fcemed wor- 
thy of being exhibited entire, and may be conlidered as 
Inflitutes of Arabian Law on the important title, men- 
tioned by the BrittJJj legillaturc, of inheritaRce andfuc- 
cejjion to lands t rents, and goods. 

Unless I am greatly deceived, the work, now pre- 
fented to the publick, decides the queftion, which has 
been ftartid, 'whether, by the Mogul conJiUution, the fa- 
i;ereign be not the fole proprietor of all the land in his em- 
pire^ which he or his predscejhrs have not granted to a 
fuujeEl and his heirs; for nothing can be more certain, 
than that land, rents, and goods are, in the language of 
all Mohammedan lawyers, property alike alienable and in- 
heritable; and fo far is the fovereign from having any 
right of property in the goods or lands of his people, 
that even efcheats are never appropriated to his ufe, but 
fall into a fund for the relief of the poor. Sharif ex- 
preffly mentions fields and houfes as inheritable and alie- 
nable property : he fays, that a bouf, on which there 
is a lien, Ihall not be fold to defray even funeral cxpenfcs j 
c 
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\hat, if a man dig a well in his vufifeld, and anothe 
man perifh by falling into it, he incurs no guilt j but, 
if he had trefpaffed on the field of ^tether man, and had 
been the occafion of death, he muft pay the price of 
blood { that buildings and trees pafs by a fale of landt 
though not converfely ; and he always exprelTcs what 
we call property by an cmphatical word implying domi- 
nion. Such dominion^ fays he, may be acquired by the 
aft of parties^ as in the cafe of contraSist or, by the aft 
of /aw, as in the cafe of defi:entsi and, having obferved, 
that freedom is the civil exifience and life of a man, but 
fiaxery, his death and annihilation, he adds, becaufe fret' 
dam eftahiybes hit right of property^ which chiefly dif- 
tinguijhes man from other animals and from things inani- 
mate i ft) that he would have confidered fuhjeBs -without 
property (which, as he fays in another place, camprifet 
every thing that a man may fell, or givct or leave for his 
heirs) z's mere fiaves without civil life : yet Sharif was 
beloved and rewarded by the very conqueror, from whom 
the imperial houfe of Dehli boafted of their defcent. The 
Kordn allots to certain kindred of the deceafed fpecifick 
ihares of what he left, without a fyllablc in the book, 
that intimates a fhade of diflinftion between realty and 
perfonalty j there is therefore no fuch dUlin£lion, for in"- 
terpretcrs muft make none, where the law has not dif- 
tinguiihed: as to Muhammed, he fays in pofitive 
words, that if a man leave either property, or rights, they 
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go to his heirs; and Sharif adJs, t-bat an heir fucceedi 
to bis anceftor's eftate -with an ahfolute right of ownerjhip, 
"ght of paJfefioTtt and power of alienation. Now I am 
fully perfuadcd, that no Mufelman prince, in any age or 
country^ would have harboured a thought of controverting 
thefe authorities. Had the doctrine lately broached been 
fuggefled to the ferocious, but politicli: and religious; 
Omar* he would in his beft mood have afked his coun- 
fellor fternly, whether he imagined himfilf wifcr than 
God and his Prophet, and, in one of his paflionate, fal- 
lie$« would have fpurned him as a blafphemer from his 
prefence, had he been even his deareft friend or his ableft 
general: the placid and benevolent An would have giv- 
en a harlh rebuke to fuch an adviferi and Aurangzib 
himfclf, the bloodieil of aHafHns and the mofl avaricious' 
of men, would not have adopted and proclaimed fuch art 
opinion, whatever his courtiers and Haves might have' 
&id, in their zeal to aggrandize their mailer, to a foreign' 
phyfician and philofophery who too haftily believed them,' 
and afcribed to fuch a lyftem all tfie dcfolation, of which' 
he had been a witnefs. Conqueft could have made ntf 
difference j for, either die law of the conquering nation 
was eilablifhed in India^ or that of the conquered was 
fuffered to remain: if the firft, ^ KordmiA^ti diSia oS 
MuHAMMED were fountains, too iacred to be violated, 
both of publicfc and private law % if the iccond, there i» 
an end of the debate ; for the old Hindus moil 2Si\x-*' 
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redly were abfolute proprietors of their land, though 
they called their fovereigns Lords of the Earth j 
as they gave the title of Gods on Earth to their Brab- 
mens, whom they punifhed, neverthelefs, for thift with 
all due feverity. Should it be urged, that, although an 
Indian prince may liave no right, in his execiithe capa- 
city, to the land of hisfubjeifts, yet, as the fole Icgijlative 
power, he is above control; I anfwer ftniily, that Indian 
princes never had, nor pr'jtended to have, an unlimited 
legiilative authority, but were always under the con- 
trol of laws believed to be divine, with which they 
never claimed any power of difpenfing. 

I AM happy in an opportunity of advancing thcfe 
arguments againft a doftrine, which I think unjuft, 
unfounded, and big with ruin ; for, in the courfe of 
nine years, I have fsen enough of thsfe provinces and 
of their inhabitants, to be convinced, that, if we hope 
to make our government a blefllng to them and a du- 
rable benefit to ourfelves, we muft realize our hopcy 
not by wringing for the prefent the largcft pofllble 
revenue from our Afiatick fiibjedts, but by taking no 
more of their wealth than the publick exigencies, and 
their ovm fecurity, may aftually require > not by di- 
minifning the intereji, which landlords muft naturally 
take in their oicn /ox/, but by augmenting it to the 
tttmoft, and giving them aflurance, that it wiH 



d by Google 



( xiU ) 
defcend to their heirs : when their laws of property, 
which they literally hold facred, ihall in prafticc be fe- 
cured to them; when the land-tax fliall be To mode- 
rate, that they cahnot have a colourable pretence to 
rack their tenants, and when they ihall have a well 
grounded confidence, that the proportion of it will ne- 
ver be laifed, except for a time on fome great emer-4 
gence, which may endanger all they poffefsj when either 
the performance of every legal contrad ihall be enfor- 
ced, or a certain and adequate compenfation be given 
£>r ^ breach of it; when no wrong ihall remain un- 
tcdttib^ aod when redrefs ifadl be obtained at little 
«Xpetife» and with mil the fpeed, that vDA.y be ccnlfiileht 
with neceiTary deliberation; thea will the popi^tion 
and reiburccs of Bengal and Babar continually Increafe, 
and our nation will mVe the glory of conferring hap- 
pineis on coniiderably more than ttoenty-four millions 
(which is at leail the prefent number) of their nadve 
inhabitants, whofe cheerful induilry will enrich theit 
bene&dors, and whoie firm attachment will fecure the 
permanence of our dominion. 
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DIRECTION 

to THE BOOKBINCBR. 

The binder miift take particular care to place the ori- 
g^al A'ahitk after the Commentaiy, with the pagea in an 
inverfe order; fo as to begin where -an EngUflt book would 
end. 
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INTRODUCTION. 



IN THE NAME OF THE MOST 
MERCIFUL GOD! 

PRAISE be to GOD, the l^rd of all worlds; 
the praife of thofc who give Him thanks! 
And Hh blefling on the bcft of created beings, 
MUHAMMED, and his excellent family ! The Pro- 
phet of GOD, (on whom be His blefling and peace !) 
faid : *' Learn the laws of inheritance, and teach them 
** to the" people; for they ^rr one half of ufeful know- 
■** ledge." Our learned in the law (to whom GOD be 
merciful!) fay : ** There belong to thepropcrty of a per- 
■** fon deceafed four fucceflive duties to be performed by 
•* the magiftraic firft, his funeral ceremony and 
" burial without fupcrfluity of expenfe, yet without 
** deficiency; next, the difchargc of his juft debts 
" from the whole of his remaining effefts ; then, the 
** payment oi' his legacies out of a third of what re- 
** mains after his debts are paid ; and, laftly, the diftri- 
** bution of the refidue among his fucceflbrs, according 
B 
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*' tothe Divine Book, to the Traditions, and to the Aflent 
" of the Learned." They begin with the perfons en- 
titled to fhares, who are fuchashaveeachafpecifick (hare 
allotted to them in the book of Almighty GOD; then 
they proceed to the refiduary heirs by relation, and they 
arc all fuch as take what remains of the inheritance, after 
thofe who arc entitled to fliares; and, if there be only 
reliduaries, they take.the whole property.: next to refidu- 
aries for fpecial caufe, as the mafler of an enfranchile.l 
fiaveandhis vuile reiidiiaryheixs;ihentheyreturntothofe 
entitlcdto fhares according to their refpe^ive rights of con- 
fanguinity ; then to the more diftant kindred; then to the 
fucceflbr by contraft; then to him who was. acknow- 
ledged as a kinfman through another, fo as not ti) 
prove his confanguinity, provided thcdeceafcd perfifted iu 
that acknowledgement even till he died ; then to the per- 
fon, to whom the whole property was left by will ; and 
laftiy to the publick treafury. 



ON IMPEDIMENTS 70 SUCCESSION, 
IMPEDIMENTS to fucceflion are (onr; i, fervi- 
tude, whether it be perfed or imperfefl ; 2, homicide, 
whether puniftiable by retaliation, or expiable ; 3, difFt;r- 
ence of religion; and, 4, difference of country, either 
aftual, as between an alien enemy and an alien 
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tributary ; or qualified, as between a fugitive and atributa- 
ry, or between two fugitive enemies from two different 
ftates: now a ftate differs from another by having 
different forces and fovereigns, there being no commu- 
nity of protCiflion between them. 



ON 1HE DOCTRINEOF SHARES, AND 
THE PERSONS ENTll'LED 70 THEM. ^ 

THE furifU or ihares, appointed in the book of 
Almighty GOD, are lix : a cnaiety, a quarter, anelghtli, 
two thirds, one third, and a fixth, fome farmed by 
doubling, zx\di fome by halving. Now thofe entitled to 
thefe (hares are twelve perfons ; four males, who are the 
father and the true grandfather or other male anccftor, 
how high foever in the paternal line ^ the brother by the 
fame mother, and the hufband ; and eight females, who 
are the wife, and the daughter, and the fon's daughter, or 
other female dcfcendant how low foever, the fifter by one 
father and mother, the fiftcrby the father's fide, and the 
fifter by the mother's fide, the mother, and the true 
grandmother, that is, flie who is related to the deceafed 
without the intervention of a falfe grandfather. (A falfe 
mala anceftor is, where a fcm.ilc anccflor intervenes iti 
the line of albenc). The fatlier takes in three cafe; ; 
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1, an abiolute fhare, which is a {ixth, and that with the 
ibi>, or Ton's fon, how low foever ; 2, a legal ihare, and 
a refiduary portion alfo; and that with a daughter, 
era fon's daughter, iiow low foeverin th« degree of 
defcent ; 3. He has a Umple refiduary title, on failure of 
children and fon's children, or -other low defcendants. 
The true grandfather has the fame, intereft with, the fa- 
ther, except in four cafes, which we will mention pre- 
fently, if it pleafe GOD j but the grandfather is excluded 
by the father, if he be living ; fince the father is the mean 
of confanguinity between the grandfather and the deccaied. 
The mother's children alfo take in three cafes : afixth 
is the Ihare of one only ; a third, of two, or of more: 
males and females have an equal divifion and right ; but 
the mother's children are excluded by children of the de- 
ceafed and by foil's children, how low foevcr, as well as 
by the father and the grandfather ; as the learned agree. 
The hxiiband .takes in two cafes ; half, on failure of chil- 
dren, and fon's children, and a fourth, with children or 
fon's children, how low foever they defcend. 



ON jrOMEN. 



WIVES take in two cafes ; a fourth goes to one or 
more on failure of children, and fon's children, how low 
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■foever ; arid an eighth "With children or fen's children^ in 
any degree of defcent. JDaughters begotten by the dc- 
ceafed take in three cafes : hzlfgoes to one only, and two 
thirds to two or more; and, if there be a fon, the inala 
has the fliare of two females, and he makes them rcfidu- 
aries. The fon's daughters are like the daughters be- 
gotten by the deceafed ; and they may be in fix cafes : half 
goes to one only, and two thirds to two or more, on fai- 
lure of daughters l>egotten by the deceafed ; with a fingic 
daughter of the deceafed, they have a fixth, completing, 
(wif/j the daughters half)^ two thirds ; but, with two- 
daughters of the deceafed, they have no fharc of the 
inheritance, unlefs there be, in an equal degree with, or 
in a lower degree than, them, a boy, who mjkes them 
refiduaries. As to the remainder between them, the 
male has the portion of two females; and all ofthefoa*-s 
daughters are excluded by the fon himfelf. 

If a man leave three fbn's daughters, fomeof themia 
lower degrees than others, and three daughters of the fon 
of another fon, fome of them in lower degrees than others, 
and three daughters of the fon's fon of another Ion, fome 
of them in lower degrees than others, as in the following 
table, this is called the cafe o£ tajbiii. 
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FIRST SET. SECOND SET. THIRD SET.' 

Son* Son, Son, 

Son, Daughter, Son, Son, 

Son, Daughter, Son, Daughter, Son, 

Son, Daughter, Son, Daughter, Son, Daughter, 

Son, Daughter, Son, Daughter, 
.Son, Daughter. 

Here the eldeft of the firft line has none equal la de- 
gree w iih her ; the middle one of the firft line is equalled 
in degree by the eldeft of the fecond ; and the youngcft 
of the firft line is equalled by the middle one of the fe- 
cond, and by the eldeft of the third line; the youngeft 
of the fecond line is equalled by the middle one of the 
third line, and the youngeft of the third fet has no equal 
m degree. — When thou haft comprehended this, then we 
fay : the eldeft of the firft line has a moiety ; the nild- 
dle oneof the firft line has a fixth together with her equal 
in degree to make up two thirds ; and thofe in lower de- 
grees never take any thing, unlefs there be a fon with 
them, who makes them refiduaries, both her who is 
equal to him in degree, and her who is above him; 
but who is not entitled to a fharc : thofe belou' him 
.are excluded. 
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SISTERS by tlie f.:mc father and mother may te in 
five caics : half goes to one alone ; two thirds to two or 
■ more ; and, if there be brothers by the fame father and 
mother, the male has the portion of two femalerj 
and thefcmalesbecomerefiduaricsthroij;^.hhimby reafon 
of their equality in thedegree of relation to the dcceafed; 
and they take the rcfidue, when thev are with daugh- 
ters or with fon's daughter;, by the faying of Him, on 
whom be blcHing and peace ! " Make fifters, with 
" daughters, rtfiduarics." 

SISTERS by the fame father only are like fifters by 
the fame father and mothcri and may be in feven cafer: 
half goes to one, and two thirds to two or more oa 
failure of fifters by the fame father and mother; and, 
with one fifter by the fame father and mother, they have 
a fixth, as the complement of two thirds ; but they 
have no inheritance with two fifters by the fame father 
and mother, unlefs there be with them a brother hv 
the fame father, who makes them refiduaries ; and then 
the refidue is d'ifiributed among them by the facred riitc 
■** to the male what is equal to the fhare of two females." 
The fixth cafe is, where thev arc refiduaries with daugh- 
ters or with fon's daughters, a;; wchave before dated iu 
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BROTHERS and fifters by the fame father and 
mother, and by the fame father oaly, arc all excluded by 
the fon and the fon's fon, in how low a degree focyer, 
and by the fatlier aJfoy as U is agreed among the Icar^dy 
and even by the grandfather according to ABU HANI- 
FAEi, on whom be the mercy of ALMIGHTY GOD! 
And thofe of the half-blood are alfo excluded by the 
brothers of the whole blood. 

THE mother takes in three cafes: a fixtli with a 
child, or a fon's child, even in the loweft degree, or with 
two brothers and fifters ormore, by which ever iidc they 
. are related; and a third of the whole on.failure of thofc 
juil- mentioned ; and a third of therefidue afcerthe Ihare 
of the huiband or wife ; and this in two cafes, either 
when there are the hufband and both parents, or the vvife 
.and both parents : if there be a grandfather inftcad of a 
father, then the mother takes a third of the whole pro- 
perty, though not by the opinion of ABU YUSUF, on 
whom be GOD's mercy ! for he fays, that in this cafe 
alfo file has only a third of the refidue. The grandmo- 
ther has a fixth, whether flie be by the father or by the 
mother, whether alone or with more, if ihey be true 
grandmothers and equal in degree ; but they are all exclu- 
ded by the mother, and the paternal female anceftors alfo 
Jjy.thc father ; and, in like manner, by the grandfather 
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except the father's mother, even in the higheft degree; 
for flie takes with the grandfathet, fince ihe is not related 
through hihi. The ncarclt grandmother, or female cnceJloTt 
on either ilde, cxeludcs the more diilant grandmother, on 
whichever fide fhe be; whether the nearer grandmother 
be entitled to a fliare of the inheritance, or be hcrfelf ex- 
cluded. When a grand:notlaer has but one relation, as 
the father's mother's mbther, and another has two fuch 
relations, or more, as the mother's mother's mother, who 
is alfo the father's Other's motlKr, according to this tables 

Mother Mother 

.J , / I 

Mother Father Mothcf 



Father Mother 

fhea a fixth is divided between thetny according to AEtU 
YUSUFi in moieties, refpcdl being had to their perfons i 
but, according to MUHAMMED, (on whom be GOD's 
mercy !) in thirds, refpeift being had to the fides- 



ON RESIDUARtES. 
RESIDUARIES by relation « ri^ ,/««^i are three: 
the refiduary in his own right, the rcfiduary in another's 
D 
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tight, and the rcfidiiary together with anotlief. Now the 
rcfiduary in his own right is every male, in whofe line of 
rektion to the dcceafcd no' female enters; and of this fort 
there are four claflts; the offspring ef the deceafcd; and 
his root J and the offspring of his fether and of his near- 
eft grandfather, a preference being given, I mean a pre- 
ference in the right of inheritance, according to proxiniity 
of degree. The offspring of the deceafed are his fons 
firjl % then their fons, in how low a degree focvcr: theit 
C9mes his root, or his father; then his paternal grand- 
father, and their paternal grandfathers, how high focverj 
then the offspring of his farther, or his brothers; then' 
their fons, how low foevcr; and then the offsffring of hii' . 
grandfather, or his uncles: then their ions, how low 
foever. Then the ftrength of confailg-uinity prevails : 
1 mean, he, who has two relations is preferable to him; 
who has only one relation, whether it be male or femalfe, 
according to the faying of Him, on whom be peace ! 
" Surely, kinfmen by the fame father and mother fhall 
•■" inherit before kinfmen by the fame father only." thusa 
brother by the famefatherand mother is preferred toabro- 
ther by the father only, and a lifter by the fame father 
and mother, if ftie become a refiduary with the daughter, 
is preferred to a brother by tlie father only ; and the Ion 
of a brotlier by the fame father and mother is preferred 
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to the fori of a brother by the fame fethcr only j arid 
the rule is the fame in regard to the paternal uncles of 
the deceafcd j and, after them; to the paternal uncles of 
his father, and, after them, to the paternal uncles of hii 
grandiather. 

THE rcfiduaries in another's right are four females j 
homely, thofe whofe fliares arc half and two thirds, and 
who becdme refiduaries in right of their brothers^ as wc 
llave before mentioned in their diiFerent cafes ; but {he»' 
who has no Hiarc among females, and whofe brother i^ 
ihcheir, doth not become a rcfiduary in his right i as in 
the cafe df a paternal uncle and a paternal aunt; 

. AS to refiduari:;s together with others; fiich is' 
cteiy female who becomes a rcfiduary with another 
female ; as a filler with a daughter, as we have men- 
tioned before. The laft refiduary is the mailer of a 
freedman, and then his refiduary heirs, in the order 
before ftatedj according to the faying of Him, on whom 
be blcfling and peace ! " The mafter bears a relation 
** like that of consanguinity j" but females have nothing" 
among the heirs of a manuinittor, according to 
the faying of Him, on whom be bleffing and peace ! 
" Women have nothing from their re&tion to fre^- 
I* men, except when th^ have themfelves manumiued 
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a flave ; or their Ireedinan has mshumittcd one^ 
or ihzy have fold a manumiiHon to a Have, or 
their vendee has fold it to his ilave, or they have 
* promifcd manumiflion after their death, or their 
promifjc hss proniifed it after his dtiath, or unlefs 
their freedmiiicr freedir.an'sfreedmandrawarcktioni 
io them" 



IF the freedman leafre the father and fbn of his manu- 
qiittor, then a fixth of the right over the property of thtf 
freedman vefts in the father, and the refidue in the fon^ 
according to AEXJ TUSUF i but, according to both 
ABU HANIFAH and MUHAMMED, the whole 
right vefts in the fon; and, if a fonand a grandCuhcr of the 
manumittor be left, the whole ri^ht ever tlie freedman 
goes to the fcm, as all the learned agree. When a man. 
poffefleff as his Have a kiiifman in a prohibited degree, he 
nianumits him* and his right veils in him; as if there be 
threedaughtersi the youngeft of whom has twenty dinars, 
and the eldeft* thirty ; and they two buy their father 
for fifty disarsi artd afterwards their fether die leaving 
ipmo property; then two thirds of it arc dividcdin thirds 
among them, as their legal fhares^- and the reiidue goes) 
va £fths to the two who bought their father; tlwee fifths 
to the cideft and two fifths to the youngefl; ; which may 
be HeCtlcd t^ dividing the whole into forty-five parts^ 
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ON EXCLUSION. 

"EXCLUSION is of two forts: i. Imperfe^y or 
an excluficn from one Ihare, and an admiffion to ano- 
ther; and this takes place in refpcd of five perfons, 
thehuiband or wife, the mother,. the fon'sdaughter, and 
the fiftcr by the fame father; and an explanation of it 
has preceded. 3. Perfecl exclufion : there are two fets 
of perfons having a claim to the inheritance : one of 

which fcts is not excluded entirely in any cafe ; and they 
are fix perfons, the fon, the father, the hufband, the 

■ daughter, the mother, and the wife; but the other fet 
inherit in one cafe and in another cafe are excluded. This 
is grounded on two principles; one of which is, that 
" whoever is related to the deceafed through any perfon, 

-*' (hall not inherit, while that perfon is living;" as a 
fon's fon, with the fon ; except the mother's children, 
for they inherit with her; fmce ihe has no title to the 
whole inheritance: the fecond principle \%y " that the 
neareft of blood muft take," and who the neareft is, we 
have explained in the chapter on refiduaries. A perfon in- 
capable of inneriting doth not exclude any one, at leaft in 
our opinion ; but, according to IBNU MASUUD (may 
GOD be gracious to him!) he excludes imperfectly; as 
an infidel, a murderer, and a flave. A perfon excluded 
E 
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::fnay, as all the learned agree, exclude others ; as, If there 
he two brothers or fifters or jnorc, on which ever fide 
they are, they do not inherit with the father of the de- 
ceqfed^ yet they drive themothec from.a third t.o a fixth. 



ON THE DiriSORS OF SHjJRES. 

K NOW, that the fix fhares mentioned in the book 
of Almighty GOD are of two forts : of the firft area 
moiety, a fourth, and an eighth; and of the fecond fort 
arc two thirds, a third, and a fixth, as the fractions are 
halved and doubled. Now, when any of thefc ihares 
occur in cafes fmgly, the divifor for each fhare is that 
number which gives it its name, (except half, which is 
from two) as a fourth denominated from four, an eighth 
from eight, and.a^third from three: when they occur by 
two or three, .and are of the fame fort, then each inte- 
gral number is the proper divifor to produce its fracSion, 
and alfo to produce the double of that frailion, and the 
double of that, as fix produces a fixth, and likewife a 
third, and two thirds; but, when half, which is from 
the firftfort, is mixed with all of the fecond fort or with 
fome of them, then the droijion of the ejlaie tnufl be hy 
fix ; when a fourth is mixed with all o/ the. (tcoa^fprt 
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^T with ibme of them, then the divifion muft be intd 
ivvelve ; and when an eighth is mixed with all of the 
iecond fort, or with fome of them, then it mufl be into 
four, and twenty parts. 



ON THE INCREASE. 

. AUL, or increafe, is, when fome fraftion remains i- 
' bove the regular dtvifor, or when the divifor is toofmall 
■to admit one Aiare. Know, that the whole number of 
^ivifors is fev.en, four of which have no increafe, namely, 
two, three, -four, and eight ; and three of them have an 
.increafe. The divifor^ fix, is, therefore, increafed by the 
'diil to ten, either by odd, or by even, numbers ; twelve 
.is raifed to- feventeen by odd, not by even, numbers; 
and twenty-four is raifed to twenty-fcven by one increafe 
only ; as in the cafe, called Mlmber'^ya^ . (or a cafe 
■.anlwered by ALI -when he. was in the pulpit) 
.which was this, ** A man left a wife, two, daughters, 
'* and both his parents." After this there. can be no in- 
creafe, except according to IBN MASUUD, (mayGOD 
be gracious to him ! ) for, in his opinion, the divifor 
twenty-four may be railed to thrrty-one; z.% sf a man 
leave a wife, his moriier, two fillers by the fame parents, 
--two fillers by the fame mother only, and a fon rendered 
incapable of.inheriting. 
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VN 7HE E^ALItr, PROPORJION, AGREE- 
MENT, AND DIFFERENCE OF TJVO 
NUMBERS. 

THE temathul of two numbers in the equality of one 
■ to the other ; the tedakhul is, when the fmaller of two 
numbers esaftly meafures the larger, or exhaufts it ; or 
we call it iedakhul, when the larger of two numbers is 
divided exaiftly by the fmaller ; or we may define it thus, 
when the larger exceeds the fmaller by one number or 
more equal to it, or equal to the larger; or it is, when 
the fmaller is an aliquot part of the larger, as three of 
nine. The ta-.x'l'Juk, or agreement, of two numbers is, 
where the fmaller does not exaftly meafure the larger, but 
a third number meafures them both, as eight and twenty, 
each of which is meafured by four, and they agree in a 
fourth ; lince the number meafuring them is the denomi- 
nator ofafradtion common to both. The tabayun of 
two numbers is, when no third number -whatever mea- 
fures the two difcordant numbers, as nine and ten. Now 
the way of knowing the agreement or difagreement be- 
. twcen two different quantities is, that the greater be di- 
minifhed by the fmaller quantity on both fides, once 
or oftener, until they agree in one point ; and if they 
agree in unit only, there is no numerical agreement be- 
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tween them ; but, if they agree in any number, then they 
are (fatdto be) mutawdfikm a fra£lion, of which that num- 
ber is the denominator ; if two, in half ; if three, in a 
third; if four, in a quarter; and fo on, as far as ten; and, 
above ten, they agree in a fradion ; 1. mean, if the number 
be eleven, the fia£tion of eleven, and, if it be fifteen, by 
tlie fraftion of fifieen. - Pay auentlon to this rule. 



ON ^ R R j^ N G E M E N T. 

JN arianging cales tliere is need of feven principles; 
three, between the (hares and the perfuns, and four be- 
tween perfons and perfons. Of the thicc principles the 
firli is, that, if the portions of all the clafles be divided 
among them without a fraction, there is no need of mul- 
tiplication, as if a man leave both parents and two daugh- 
ters. The fecond is, that, if the portions of one clafs 
be fractional, yet there be an agreement between their 
portions and their perfons, then the meafure of the num- 
ber of perfons, whofe (hares are broken, mufl be multi- 
plied by the root of the cafe, and its increafe, it it be - 
an increafed cafe, as if a man leave both parents and 
ten daughters, or a woman leave a hufband, both pa- 
rents, and fix daughters. The third principle is, that, 
if their portions leave a fraiSion, and there bs no agr::e- 
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mcut between thofe portions and the perfbns, then the 
ivhole number of the perfons, whofe (hares arc broken, 
tnuft be multiplied into the root of the calc, z& if a 
woman leave her hufband and five fiftcrs by the fame fa- 
ther and mother- Of the four other principles the firft is» 
that, when there is a fcaiftional diviilon between two clafles 
«r more, but an equality between the numbers of the 
perfons, then the rule is, that oneofthenumbers be mul- 
tiplied into the root of the cafe; as \i there be fix daugh- 
ters, and three grandmothers, and three paternal uncles. 
The fecond is, when ibme of the numbers equally mea- 
fure the others ; then the rule is, that the greater number 
be multiplied into the joot of the cafe ; as, if a man leave 
four wives and three grandmothers and twelve paternal 
uncles. The third Is, when fome of the numbers are 
mutaivdjik^ or compofit, \\-ith others ; then the rule is, 
that the meafure of the firft of the numbers be multipli- 
ed into the whole of the fecond, and the produA into 
the meafure of the tliird, if the produft of the third 
lie mutinvdjikf or, if not, imo the whole of the third, 
and then into the fourth, and fo on, in the fame man- 
ner i after which the produft muft be multiplied into 
the root of the cafe : as, if a man leave four wives, eigh- 
teen daughters, fifteen female anceftors, and fix pater- 
nal- uncles. The ioxxxxh ^tnciple is, when, the numbers 
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arc mutabayant or not agreeing one with another ; and then 
the rule is, thrtt the firfl of the numbers bemuIcipHed into 
the whole of the fecond, and the produft multiplied by the 
whole of the third, and that produfl: into the whole of 
the fourth, and the lafl; produft into the root of the cafe ; 
as, if a man leave two wives, fix female anceftors, ten 
-daughters, and feven paternal uncles. 



SECTION. 

WHEN thou dcHrcft to know theihareofeach clafs 
by aiTanrremeiit, multiply what each clafi has from the 
. root of the cafe by what thou haft already multiplied hito 
the root of the cafe, and the produft is the fhare of that • 
clafs; and, ifthoudefire{^ to know the (hare of each indi- 
vidual in that clafsby arrangement, divide what each clafs 
has from the principle of the cafe by the number of the 
perfbns in it, then multiply the quotient into the multi- 
plicand, andthe produffl "JDillbe thelhare of each individu- 
al in that clafs. Another method is, to divide the multi- 
plied number by whichever clafs thou thinkeft proper, 
then to multiply the quotient into the (hare of that fet, by 
which thou haft divided the multiplied number, and the 
produiS tviU he the (hare of each individual in that iet. 
Another method is by the way of proportion, which is the 
cleareft ; and it is, that a proportion beafccrtained for the 
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ber of perfons one hy one, and that, according to fuch 
proportion from the multiplied numter, a Ihare be given 
to each individual of that clafs. 



ON THE DIVISION OP 1 HE PROPERTr 
LEFT AMONG HEIRS JND AMONG 
CREDITORS, 

IF there be a difagreement between the property left 
ijid the /ju/rtierarififjg/rofni he nrran^ement, then multiply 
the portion pf each heir, according to that arrangement, 
into the aggregate-of the property, and divide the produd 
by the. number of the arrangement, but, when there is 
an agreement between the arrangemcntand the property 
left, then multiply the portion of each heir, according to 
the arrangement into the mcafureof the property, and di- 
vide theprodu<5t: by the mcafHre o£ the number a'lji/jg from 
the arrangement : the quotient is the portion of that heir 
in both methods. This rule is in order to know the por- 
tion of each individual among the heirs ; but, in order to 
know the portion of each clafs of them, multiply what 
each clafs has, according to the root of the cafe, into the 
meafure of the property left, then divide the produdl by 
the meafure of the cafe, if there bean agreement between 
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the property left and the cafe ; but, if there be a A\{k*> 
greement between thena, then multiply intd the whole of 
the property left, and divide the product by the whole 
number arjfing from the verification of the cafe; and the 
quotient w/<7^r the portion of that clafs in both methods. 
Now, as to the payment of debts, the debts of all the 
creditors ilaud in the place of the arranging number. 



ON SUBTRACT i ON. 

WHEN any one agrees to take a part of the property 
left, fubtraf!! his iharc from ibe number arijtng by the 
proof, and divide the remainder of the property by iho 
portions of thofe who remain; as if a woman leave her 
hufband, her mother, and a paternal uncle : now fap* 
pofe that the hulbaad agrees to take what was in his 
power of his^ bHdal gift to the wife j this is deducted 
from among the heirs : then what remains is divided be^ 

tween the mother and the uncle in thirds, according tO 

their legal fliares; and thus there will be two parts for 
the mother, and one for chb unclej 



O N THE RETURN. 
YHE return is the converfe of the increafe ; and it 
takes place in what remains above the ihares of thofe eo' 
O 
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titled to tlicm, when there is no legal claimant of itt 
thh furplus is returned to the iharers according to their 
rights, except the hu{band or the wife; and this is the 
opinion bf all ihe Prophet's companions, as ALI and his 
ifoUowers, may GOD be gracious to them ! And our maf- 
tcrs (to whom GOD be merciful ! ) have afi'ented to it : 
ZAID, the fon of THABIT fays, that the furplus doth 
not revert, hv^x. gca to the pubiick treafury; and to this 
opinion have aflenled URWAH and ALZUHRI and 
Malic zn^ ALSHAFII, may GOD be merciful td 
them! 

NOW the cafes ch this head are /» four divifionsl 
the firft of them /j, when there is in the cafe but one 
fort of kinfmen, to whom a return inuft be made, and 
none of thofc who arc not entitled to a return : then fettle 
the cafe according to the number of perfciis; as, when 
the deccafcd has left two daughters, or two fifiers, or two 

female anccfiors; fettle It, thcrtrore. by two. M he fc- 
cond h, when there arc joined in the cafe two or ibreti 
ibrts of thofe, to whom a return muft be made, without 
any of thofe, to whom there is no return : then fettle the 
cafe according to their fhares; I mean by two, if there be 
twofixthsinthecafe; or by three, when there are a third 
and a Csth in it ; or by four, when there are a moiety and a 
lixth in it J or by five, when there are in it two thirds and 
ft f.xth , or half and two fixths, or h alf and a third. The 
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third /j, when m the firft cafe, there is any one to whom 
no return can be made: then give the fliare of him or 
her, to whom there is no return, according to the low- 
eft denom'matory and if the refidue exafl:Iy quadrate with 
the number of perfbns, who are entitled to a return* 
// is well; as if there be a hufband and three daughters; 
but, if they do not agree, then multiply the meafurc 
cf the number of the pcrfons, if there be an agreement 
between the number of perfons and the refidue, into the 
denominator of the Ihares of thofe, to whom no return 
Is to be made: as if there be a hufband, and fix 
daughters; if not, multiply the whole number of the 
pcrfons into the denominator of the fhare of thofe, to 
vhom there is no return ; and the product will fet the 
cafe right. The fourth is, when, in the fecond cafe, 
there are any to whom no return is made: then divide 
what remains from the denominator of the fhare of him 
or them, who have no return, by the cafe of thofe, to 
Ivhom a return muft be made, and, if the remaindei^ 
quadrate, // is we/l; and this is in one form ; that is, 
wheii a fourth goes to the wives, and the refidue is J/f- 
tributed in thirds among thofe entitled to a return; 
as f there be a wife, and a grandmother, and two fif- 
tcrs by the mother's fide : but, if it do not quadrate, 
then multiply the whole cafe of thofe, who arc entitled 
to a return, into the denominator of the fhare of him or . 
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iicr, who is not entitled to it; and the produft will be 
the denominator of the fhares of both clafles ; tL%iJ there be 
four wives, and ninedaughters, and fix female anceftors: 
then multiply the fhares of thofc, to whom no return 
muft be made, into the cale of thofe, who are entitled to 
a return, and the fhares of thofe, to whom a return is 
to be road^y iilto What rertiains 'of the denominator of 
the Ihare of thofe, who are riot entitled to a return. If 
there be a fraction in feme, adjuft the cafe by the be* 
fore-mentioned princlplesv 



07/ 7H£ niFISION OF THE P ji* 
TERNJL GRANDFAtHER. 
A B U B E C R the Juft, (on whom be the grace of 
GOD !) and thofe, who followed him, among the com* 
panions of the Prophety fay, ** the brethren of the whole 
blood and the brethren by the father's fide inherit not 
with the grandfather:" this is alfb thedecifion of ABU 
HANIFA, (on whom be GO0*s mercy!) and judge- 
ments arc given conformably to it. ZAID the fon of 
THABIT, indeed, afferts, that they do inherit with the 
grandfather, and of this opinion are both ABU TUSUF 
endMUHAMMEDy as well as MALIC and ALSHAFII 
According to ZAID, the fon of THABIT (on whom be 
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OQPV^Mfoy !} t&egraiidfath«r,withbtothcra or Ijftcrj of 
thp wbple blood and by die fa^erV fide, takes tht 
l>eft ta two cafd$, from the mukafamah, or dhjijton, anct 
fxom 9 third of the whole eflate. The meaQiog oimu- 
Jiifiumh i$> that the grandfather \s placed m the divilicHi 
as one of tfa^ bi-«thrs»,.and the brediren of the half blood 
«fttcr iaw ^ divifion with thofc of the whole blood, to 
the prejudice 0f the grand^her ; but, whom the grand- 
&tKeY has receiredhis dllocmeati then the half blood are 
ivmoved from the re^, m ^difiaherited, aad receive n.Q- 
tiiiag; and^ refidtie goes fd the brethren of the whole 
blood ;■ except when^ anocMig ^ofe c^thd whole Mood ther« 
is a fiogle fifter, who receire& her legal fliare, I mean the 
vhole after the grandfather's allotment : then, if any thing 
seniaiQBv it goei to the half blood ; if not, they have no- 
t^iag^ ; and) ^iflM/^«ir^, when ^flfctf;^ leaviJ a grand- 
feeh^,, afii^ ^ the iame £»thet and nsotlier,' and two 
fii^ers l^y tAke {aerui father otily i itt tBii cafi ther« remaini 
to; thoftr fiil^Q i teach of the c£Utet and die correct dnjo- 
nuofttor « twenty i bur, if there be,, in thepreceding oaft, 
one fitter bythc ferae father only, nothingrenxains for her; 
aod ifone, entitled toa legal (hare, be. mixed with them* 
^an^aftec he h^s rec^ved-'b^ ihare» the gpnd&ther has 
^ boS) uv tlu-«( arfstfig^naentsr; either the^ divifioa^ 
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When « •woman leaves her hnfband, a grandfather,' and a 
trother ; or a third of the rcfidue is giverif when a man 
leaves a grandfather, a grandmother, and two brothers, 
and a fifter by the ikmc father and mother. Or a flxth of 
the whole cftatc is given, when a man leaves a grand- 
father and a grandmother, a daughter, and two brothers ; 
and, when a third of the refidue is better from the grand- 
father, and the refidue has not i cdrtplete third, multipl/ 
the denominator of the third into theroot of the cafe. If a wo- 
ftian leave a grandfather, her hufband, a daughter, her mo- 
ther, and afiftcrbytRefaniefatherandniothtir,orbythc fame 
father otily, then a fitth is beft for the grandfather, and the 
root of the cafe is raifed to thirteen, And the lifter has no- 
thing. Know, that ZAlD, the fon of THABIT (on whom 
be god's grace!) has not pladed the fitter by the fame fa- 
ther and mother, or by the fame father,- as entitled to a fhare 
with the grandfather, except in thecafc, named aedariyyah, 
and that is, thehufband, the mother, a grandfathefj attd 
t fifter by the fame father and mother, or by the fanle 
^father "only; in which c/j/i the hufband es^A/ to have i 
moiety ; the mother, a third ; the grandfather, a fixth ; 
and the fitter, a moiety; then the grandfather annexes hit 
fhare to that of the fitter, and, a divifion is made between 
themiy M^rw/*" a male has the portion of two females ;** 
•^Kuithis is, becaufe the divifion is be,tt for the grandfather. 
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The tti>t is regularly (is, but is increafed to nine ; and i 
correft djftribution is made by twenty- fevcn. The cafe li 
ciiltd acJar'nyabf bccaufe it occurred on the death ojz 
woman belonging to the tribe of ACDAR. K^ inftead of 
the fiftcr, there be a brother or fwb fiftersi there is no in* 
creafe, nor w that cafe an acdariyyah: 



ONSUCCtSSION TO VESTED INTERESTS. 
IF fome of the (hares become verted inheritances before 
tiiedifl:ribution,as//'i2 woman /^jii«berhulbatid, a daugh- 
ter, and hcrrhotbci', dndthehilfbadddie, before the eftate 
can be dlflributed, leaving a wife and both His parents, ^ 
then the daughter die leaving two fons, a daughter, and a 
maternal grandmother, andthen the grandmother dieleav- 
ing her huiband and two brothers^ the principle id 'd^\i event 
is, that the cafe of the firft deceafcd be arranged, and that the 
allotment of each heir be ton/!li/^r;^ as delivered according 
to thai ^frahgemcnt;th3t,n^kt,the cafe of the f^Coild decea- 
sed be arraflged,and that a comparifonberbadebetwetin What 
wasinhishandsjor •o^edin mfrrgi?, from the firft arrange- 
liient, and between the fecond arrangement, in dirce fitu- 
ations ; and if, on account of equality, what is in his 

hands from the firft arrangement quadrate with theiecond 

r 
Arrangement, then thereis qo ae6l of multiplication; butjif 
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k b*notn^t, then fts whedicr there be au ^gftienieat 
becwMn tbo two, ani multiply the me$.{mt! of thf 
fecund aFmngenKnt into the whole of the ^A Ari^Qgement; 
*Hd, Ifdierebe a difagreemcnt between th(^« t]:^'^ 
tnultiply the whole <^ the focond arrangement wXQ the 
whole of the firil arrangementj and the produ^l w^ ^ 
thedenomuiatorofb£tth«4^ T^ftUotoacnts of thcheirs 
ofthiftfi^|i(4e^aie^iQ^^inu^ipUe4uvCothefanoermuI- 
tiplicaiii, I mfjau ifttft tb? fccond arrangement or into its 
ijii^i^rQ; %pd( t;bc. aJlI,ottpents of the heirs of the fecond 
dee^^C^Qcmft W midtipUe<iintQ the whole of what was m 
bis_ b3J34^». Qfintftitsftieafurc; Aodi. ifathird ora fourdi 
cli«;,.piy;iJw fe.iSO'Jtl produftin the place of the ficft arrangp- 
qjCHj;, JwlthkC third Qai^ in ibe^placcpfthe £econd,,ia work-* 
ing.;, <?'Hrf ^hm ift 'j^< «^ ^* fwrdj and, a fifth^ and £> 

A BI&TAXT'kiaimaa k> vvasy- ralabpnt who i« afi)r 
'^i^M a Aarer- nor at c^iduai^ Tfae< gMiflrafkj. of ^ 
•Ptvpbe^ eo{npaaB9» £^>caoa. tEsdttioB-.cQCt09ming ^e 
inh<M:itanQ«ofdilibac Mia^en'^aod^ accocdiagfo-tbits^^r 
Baafi«f « aad Eheir fdlljaweisi (tnaj GCUP^tis :ntn!cifaJl- to 
them t) bave-decided^ but ZAlBi} dio-Cbn ojfTliA^I^t 
j[on whom be GOD's grace !) fays : ** there is no Inbe- 
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'* ritance forthc diftant kindred, but the property undif- 
** pfedof\% placed m the publick treafury'* ; and with 
Kim agree MALie and ALSHAFII* on whom be GOD'S 
mercy/ Nowthefediftadtkiudrcdijrtof foufclafles: the 
firft clafsis dcfccndcdfromthedeceafed ; and they arffthd 
daughters' children, and the chJHren of the fon's daugh- 
ters. The fecond fort ar^ they, from whom the deccafed 
defcendj and f&ey irrethe eiclrfded grandfathers and the 
excluded grandmothers. The third fort are defcended 
from the parents of the'deceafed; arid thiiy dri the fiftcrs* 
children and the brothers* daughters, and the fons of bro- 
thers by the fame mother only. The fourth fort are delceri- 
ded tiarsx (he two g^ridfaithers and two grandmothers of 
the deceafed ; and they are, f)atcrrial aunts, and uncles 
by the fame mother onlyt and maternal uncles' ah'd 
aunts. Thefe, and all who are related to the deceafed 
through them, ' are among the difla'nt ' kindred.' 
ABU SULAIMAN reports frorn MUHAMIVIED the 
fbn of ALHASAN, ivho reported from ABU HA- 
NIFAH (on whom be GOD's mercy!) that the 
Iccond fort are the ncareft of i\icfour forts, how high 
ibevcr they afcend ; then the firft, how low ibever they 
dcfcend ; then the third, how low foever ; and laftly, the 
fourth, how diihntCoevct their degree: but ABU YUSUF 
and ALHASAN, the fon of ZIYAD, report from ABU 
" ' I 
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f 
HANIFAH, (on whom be the mercy of GOD !) that 

the neareil of the four forts is the firft, then the lecoad» 
then the third, then the fourth, lifc« the order of the refi- 
duaries i and this is takeii as a rule fox decifion. Accord- 
ing to both JBU rUSUF and MUHAMMED, th« 
third forthasaprefei'cnceover the maternal grandfather. 



ON THE FIRST CLASS. 

THE beft entitled of them to the fucceffion is the 
nearef^ of them in degree to the deceafed ; as the daugh- 
ter's daughtefj who is preferred to the daughter, of th« 
fon's daughter ; and, i£ike claimants uc equal in degree^ 
then the child of an heir is preferred to the child of a dif> 
tant relation ; as the daughter of a Ton's daughter is pre- 
ferred to the fon of a daughter's daughter ; but, if their 
degrees be equal, and there be not among them the child 
of an heirj or, if all of them be the children ofheirs, then, 
according to ABU YUSUF (may GOD be merciful to 
him!) and ALHASAN, fon of ZIYAD, the'perfons of 
the branches are confidered, and the property is diftributed 
among them equally, whether the.cqndition of .the roots, 
as male or female, agree or difagree; butMUHAMMED 
(on whom be GOD's mercy !) confiders the perfpns of 
the branches, if th« fcx of the roots agree, in wbieb reJpeSt 
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be cohcurs 'with the other two; and he confiders the per* 
ions of the roots, if their lexes be difierent, and, he givei 
to the hnmches the inheritance of the roots, in oppolitioA 
to the two lawyers. For inftance, when a man leaves a 
daughter's Ton, and a daughter's daughter, theny according 
to ABU yUSUF and ALHASAN, the property is diftri- 
buted between them, fy the rule " the male has thepor- 
** tion of two females,** their perfoiis being confidered ; 
and, according to MUHAMMED, in the ^imemannerj 
becaufe the fcxes of the roots agree : and, iSamatt leave 
the daughter of a daughter*s fonj andthefon ofadaugh'- 
ter*s daughter, /A«r, according to the twofrji mentioned 
lawyers, the property is JiviJeJ in thirds betweeii the 
branches, by confidering theperfons, two thirds of it teing 
given to the male, and one third to the female ; but, ac- 
cording to MUHAMMED, (oh whom be GOD's mercy!) 
the property is diviJed between the roots, I mean thofe'ui 
the fecond rank, in thirds, two thirds going to the daugh- 
ter of the daughter's fbn, Aomr/K, the allotment of her ia* 
ther, and one third of it to the fon of the daughter's 
daughter, namely, the ihareof his mother. Thus, accord* 
ing to MUHAMMED, (to whom GOD be merciful I) 
^hen the children of the daughters are difierent infexi 
the property is divided according to the firft rank tb^ 
differs among the roots; then the males are arranged 
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in onic clafsjand theftmalesiminQtber clafsi.^certhedi- 
vinbn, and what goes to the males is collected and diHti- 
imled according to the higheft difference, that occurs 
among their children, and, in the farnQmanner, what goes 
to the females; and thus the operation is cdntitined to the 
end according to this fchemc: 
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ThusMUHAMMED (to whom GOD be merciful !) 
takes the fex from the root at the time of the diftribution, 
and the.number from the branches ; as, ifa man leave two 
fonsof a daughter's daughter's daughter, and a daughter 
of a daughter's daughter's fon, and tvyo daughters of a 
daughter's fon's daughter, in this form: 





THE 


DECEASED, 




Daughter 




Daughter- 


Daughter 


Son • 




Daughter ■ 


Daughter 


Daughter 




Soa . 


Daughter 


Two Daughters 


Daughter 


Two Sons 



ia this (1^1 according to ABU YUSUF (on whom b« 
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god's mercy !) the property is divided ar-ong the 
branches ill fevcn parts, by conlidcrJii^ their psrfons; but, 
according to MUHAMMED, (to whom GOD be mer- 
cifult) the property is diftributed according to the highell 
dift'erence ojfex., I mean in the fecond rank, in ievenths, by 
thenumber of branches in the roots; and, according to him, 
four fcvenths of it^tj to the daughters of the daughter's . 
fon's daughter; fincc that is the fhare of their- grandfather, 
and three fevenths of it, which are the allotment of the 
two daughters, are divided between their two children, I 
mean thofe in the third rank, in moieties; one moiety 
to the daughter of the daughter's daughter's fon, which is 
the fharc of her father, and the other moiety to the two 
fens of the daughter's daughter's daughter, being the (hare 
of their mother ; the*corre£l divifor of the property is, in 
this cafe, twenty eight. The opinion of MUHAMMED 
(on whom be GOD's mercy!) is the more generally 
received of the two traditions from ABU HANIFAH (to 
whom GOD be merciful!) in all decifions concerning the 
diilant kindred ; and this was the firft opinion of ABU 
YUSUF; then he departed ^/rosi /V, and faid that the rooti 
were by no means to be conlidered. 

K ■ ■ ■" 
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A SECTION. 
OUR learned lawyers {on wliom be the mercy of 
'COD!) confider the e/ijlre/ii fides in fuccelTion ; except 
that ABU YUSUF (may GOD be merciful to. him !) 
confidcrs the fides in the perfbns of the branches, and MU- 
HAMMED, (onwhom beGOD'smercy!) confidersthe 
. fides in the roots ; as, when a man leaves twd daugh- 
ters of a daughter's daughter, who are alfo the two 
daughters of'a daughter's fon, and the foa of a daughter'* 
daughter, according to this fchcinc^ 

THE DECEASED, 
l>augKtct Daughter Daughter 



_^ht£ 



Daughter Son __^.:— i—— Daughter 

\ I ■ . 

Son Tw(\ Daughters. 

In thiscafe^ according to ABU YUSUF, the property U 
divided zTaon% them in thirds, and then the decealed Is 
confidered as if he had left four daughters and a fon; twa 
thirds of it, therefore, go to the two daughters, and one 
third to the fon: but, according to MUHAMMED (t<j 
whom GOD be merciful!) the eftate is divided amotig 
Ihem in twenty eight parts, to the two daughters twenty 
two (hares (fifteen In right of their father and iijc (hares 
in right of their mother) and to the fon fix ihares in right 
cf his mother. 
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0^ THE SECOND CLASS. 
H E among them, who is preferred in the fucceflionj 
'is the ncareft of them to the deccafcd, on which fide fo- 
ever he ftands; and, in the cafe of equality in the degrees 
©f proximity, then hc,whois related to the decealed through 
an heir, is preferred by the opinion of ABU SUHAIL, 
/«rfti*wi/ALFERAIDI,of ABU FUDAIL ALKHAS- 
S AF, and of ALI, the fon of ISAi Al-BASRI ; but, no 
preference is given to Mni 'according to ABU SULAI- 
MAN ALJURJANi, an^ ABU ALI AL BAIHATHI 
ALBUSTI. If dieir degrees Ix: equal, and there be none 
among them, who is related through an heir, or, if all of 
them be related through ih. heir, then , if the fex of thofe, 
through whom they are related, agree, and their relation be 
6nthefamefide,thcdiftributioaisaccordingtotheirperfons; 
but if the fex of thbfe, to whom they are related, be different, 
the property is diiributed according to ihe firft hiftk that 
^differs in fex, as in the firft clafs; and, if their relation dif- 
ferv then two thirds^c to thole on the father's fide, that heit^ 
die Ihare of the &ther, and oAe \hitA goes to thole oii the 
mother's fide, that j»fl^ the Ihare of the mother : theii 
what has been allotted to each ice is diitributod aoioiig 
them^ as if their leladou W(re the Jamc 
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ON tHE THIRD C L J S S. 
THE rule couccrnhi^ them Is the fame with that 
concerning the firrtcliili; I menu, ;,{w/ he Is preferred in 
the fixccffion, who is ucartft to the deceafed:. and, if 
they be equal in relation, then the cliild of a refiduaryii 
preferred to the child of a mor; diftiuit kinfman; aSyi/a 
man kave the daughter of a brotlier's fon, and the fon of 
a fifter's daughter, both of them by the fame fother and 
mother, or by the Jams father, or one of them by the 
fame father and mother, and the other by the fame father 
only: in this cafe the whole cftate goes to the daughter of 
the brother's- ion, becaufe flie is the' child of a rcfiduary ; 
and, if it be by the fane mother ofl/y, diflribution is made 
between them by the ruh, *' A male has the fharc of two 
" females," and, by the opinion of ABU YUSUF (to 
whom GOD be merciful !) in thirds, according to the 
pcrfons, but, by that of MUHAMMED, (may GOD be 
merciful to him!) in moieties according to the roots ; and, 
if they be equal in proximity, and there be no child of a 
refiduary among them, or ^all of them be children of 
refiduaries, or if feme of them be children of refiduaries, 
and feme of them children of thofe entitled to Iharea, and 
their relation differ, then ABU YUSUF (to whom GOD 
be merciful !) ccnfiders the ftron^eft in confanguinity ; but 
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MUHAMMED (may GOD be merciful to him!) 
divides the property among the brothefg and (ifters in 
moieties, confidering as well thfc number of the 
brancheSf as the fides Ih the roots ; and what has been al- 
lotted to each iet is dlfbibuted among their branchesp as 
in the firft clafs : thus, if a man leave the daughter of the 
daughter of a fifter by the fame father and mother, Ihe Is 
preferred to the fon of the daughter of a brother by the fame 
Ather only^ according to ABU YUSUF (to whom GOD 
"be merciful!) by.reafon of the ftrength of relation; but, 
according to MUHAMMED, (ihay GOD be merciful to 
him) the proper^ is divided between them both in moie- 
ties by confideration of the roots. So, when aman leaves 
three daughters of di^rent brotherSj and thre6 fbns and 
three daughters of di&rent fiAers, as in this figure: 

THE decejsed: 

Sifter — Sifter — Sifter — ^Brother — Brother-^Brother 

< - - ^ .. ,.„ — , — ./ 

by the fame 

* -^-^ — -^ 

Mother — Father — ^Father — ^Mother^^Father — Father 
and Mother anJ Mother 

Son Son Son Daughter Daughter Daughter 
Daughter Daughter Daughter. 

I. 
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inthhcafey according to ABU YUSUF,theproperty is di- 
vided among thebranchcs of the whole blood, then among 
the branches by the fame father, then among the branches 
by the fame mother, according to the rule •* the male has 
the allotment of two females,*' in fourths, by consider- 
ing the perfons ; but, according to MUHAMMED (to 
whom GOD be merciful !) a third of the eftate is divid- 
ed equally among the branches by the fame mother, in 
thirds, by confidering the equality of their roots in the 
divilion of the parents, and the remainder among the 
branches of the whole blood in moieties, by confidering 
in the roots the number of the branches ; one half to 
the daughter of the brother, the portion of the father^ 
and the other between the children of the fifter, the male 
having the allotment of two females, by confidering tho 
perfons ; and the ejiate is corrcdly divided by nine. K 
tf mtf»Teave three daughters of difieren( brothers' ibus, 
in this manner : 

ftHE DECEASED. 
Daughter ^— Daughter «— Daughter 



of a Son of a Brother by the fame 

' ; y ' 

Father and Mother — • Father —^ Mother 
all the property goes to the daughter of the ion of th* 
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brother bythefamc father and mother, by the unanimoua 
opinion oftheltarnedf lincelhcis thcchildofarefiduary, 
and'hatb alio the Arength of coafanguinity. 



ON THE FOVRTHCLASS. 
THE rule as to them is, that, when there is only one 
of them, he has a right to the whole property, fince there 
is none to obftruft him ; and, when there are fevcral, and 
the fides of their relation are the fame, as paternal aunts 
and paternal uncles by the fame mother with the father ^ 
ormaternalunclesandaunts, dientheilrongerof thcmin 
confanguinity is preferred, by the geaerala0ent; Imean, 
they,whoarer(r/ij/tf(/byfatherand mother, are preferred to 
thofc, who arcrf/(j/f(/bythe father o«^, and they, who are 
related by the father, are preferred to thofe, who are related 
by the mother only, whether they be males or females ; 
and, if there be males and females and their relation be 
equal, then themale has theallotment of two females; as,^ 
■there be a paternal uncle and aunt both by one mother, or a 
maternal uncle audaunt, both by the famefather and mo- 
ther, or by the iame fether, or by the fame mother only ; 
and if the (ides of their conianguinity be dl^rent, thea 
no regard isfbown totlie Arength of relation ; as, H there 
ie a paternal aunt by the iame £ithex and mother, and ama-* 
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ternal aunt by the fame mother, or a maternal aunt by 
the fame father and mother, and a paternal aunt by th<r 
£imemothcr only, then twothlrds^o to the kindred of the 
father, for they iirf the father's allotment, and one third to 
the kindred of the mother, for that is the mother's allot- 
ment ; then what is allotted tocachfet i$ divided among 
them, ai if the place of their confanguinicy were the fame. 



ON THEIR CHILDREN, JND 
S'HE RULES CONCERNING tHEM 
THE rule as to t^atx is like the rule concerning the 
6rft clafs ; I mean, that tke heft entitled of them to the 
iucceffion is the neareft of them to the deceafed on which 
ever fide be is nZii/^i/,;.and, if theybeequal iardatiDn, 
andthe place of their confengainity be the fime.then he, 
who has the ftrengtb of blood, :» preferred, by the general 
aflent ; and, if they be equal in degree and inblood, and 
the place of their confanguihity be the fame, then the 
child of a refiduary. is preferred to 'whoever is not facb; 
as, if a man-kave^xk^ daughter of a paternal upclc,_ and 
the fon of a paternal aunt, both of thenj by tkefintf fa- 
ther and mother, or by /A<yi/Btf father, ajl the .prpperty- 
goes tothedaughtecoftbepaternaluncle; and, if one of 
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dicm be by tUJame father and mo&er, and the other b^ 
the lame father only, then all the cAate goes to the claim- 
ant, who has the ftrength of confanguinity, accor- 
ding to the clearer tradition ;; and tbh by analogy tq 
die maternal aunt by the fame father, for though Ihe 
be the child of a diflant kinfman, yet fiie is pre- 
ferred, by the strength of confanguinity, to the mar 
tero^l aunt, by the [aim mother m^» though flte be the 
child of an heir; (ince the weight which preraild by itielf* 
thatifl, the ftreugth of confanguinity, is greater than thft 
weight by another, which is the defcent from an heir* 
Some of them (the learned) i-xf^ that the whole eftate 
^es to the daughter of the paternal uncle by the lame 
father, lince flie is the daughter of a refiduary ; and, if 
they be equal in degree, yet the place of their relation 
differ, they have no regard,/&owo to theilrength ofcon- 
fenguinity, nor to the defcent from a refiduary, according 
to the clearer tradition ; by analogy to die paternal 
aunt by the lame father and mother, for though flie 
have two bloods, and be the child of an heir on both 
fides, and her mother be entitled to a legal fiiare,^^ iho 
Is not preferred to the maternal aunt hf theySrflvr father ; 
but tWQ tbicds^o to whoever is related by the father; and 
cheie regard is fhown to the ftrengih of blood ; thm to 
the df&OQt from a refiduary ; and one third'j{v<i tot who* 
M 



d by Google 



( *i ) 
ever is related by the mother, and there too regard is fliown 
to ftrengthof coufanguinity: then, according to ABU 
YUSUF-, (may GOD be merciful to him!) what belongs 
to each fet is divided among the pcrfons of their branches, 
with attention to the number of fides in the branches; and, 
according to MUHAMMED, (may GOD be merciful to 
him!) the property is diftributed by the firft line, that 
differs, with attention to the number of thebranchcs and of 
the fides in the root;, as in the firfl clafs; then this rule 
is applied to the fides of the paternal uncles of his parents 
and their maternal uncles ; then to their children; thea 
to the fide of the paternal uncles of the parents of his pa- 
TcnC'i ,and to-their maternal uncles; then to their children, 
as in the ca/i of refiduaries. 



ON HERMAPHRODITES, 
TO thchermaphroditejtcA^^;!: /jy«/>r doubtful, !s allot-, 
teJ^e fmaller of two (harcs,I mean the worfe of two condi- 
tion8,accordingtoABU HANIFAH, (may GODbemer- 
ciful to him!) and his friends, and this is the doctrine of 
the generality o£theProp&ii*s companions, (may GOEi 
be gracious to them!) and conformable to it are decifioni 
ghen; as, when amanlexvcs^ fon, and a daughter; and 
an hermaphrodite, then the hermaphrodite has the (hare 



Digitized byGOOgIC 



( 43 ) 

of a daughter, fince that is afcertdned t and according 
to AAMIR ALSH.^BI, (and this is the opinion of 
IBNU ABBAS, may GOD be gracious to them both!) 
the hermaphrodite has it moiety of the two ihares in the 
^ controvcriy ; but the two great lawyers differ in putting 
inpraaicc thedoarineof ALSHABI;/5rABU YUSUF 
UySftbat the fon has one (harc» and the daughter half a 
ihare, and the hermaphrodite three fourths ofafhare, 
fince the hermaphrodite would be entitled to a ihare, if 
he were a male, and to half a fhare, if he were a female, 
and this is fettled by bis taking half the fum of the two 
portions; or, we may fay, he takes the moiety which is 
afcertained, together with half the moiety which is dif- 
puted, fo that there come to him three-fourths of a (hare; 
for he (ABU YUSUF) pays attention to the legal (hare 
and to the increafe, and he verifies the cafe by nine : or, 
tve may fay, the fon has two (hares, and the daughter 
one (hare, and the hermaphrodite a moiety of the two al- 
lotments, and that is a (hare and half a (hare. But MU- 
HAMMED (may GOD be merciful to him!) fays, that 
the hermaphrodite would take two fifths of the eftate, 
if he were a male, and a fourth of the eftate, if he were a 
female, and that he takes a moiety of the two allotments, 
and that tvHigi'^e him one fifth and an eighth by atteatioa 
to both fezes ; and the cafe is reAified by forty ; fince thac 
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is the produfi of one o£ the numBert in the two cafes, 
^hichu four, ipultiplled iato the other^ which is fire, 
jmA that produ£t; multiplied by tvo (wbkb h thtmmi^ 
if the) caies ; and then he, who takes anj thing hj fire^ 
hash multiplied into four, a;id he, who takes an/ thing 
\yy four, has it multiplied into five ; fo that thirteen fhar^ 
go to the hermaphrodite, and ei^^teen to ^ (<xx, aa4 
nine to. the daughter. 



ON, PREGNANCr, 

THE longeft time of pregnancy // two years, according 

to ABU HANiFAH (may GOD be merciful to him !) 

and h^ companions ; and according to JLAITH* the,ibi| 

ft 
of SAD, ALFAHMI» (may GOD tcmercifiil to him!) 

/ A 
tjbree years; ai^d, accordmg to ALSHAFII, (may QOO 

be nierciful to him!), ^^^^ ycvs : but according to AL- 

ZUHRI, (mayOpD be merciful to him!) fcvcn years: 

and the fliprteAi time for it is fix months. There is re- 

fecved, for- the child in the womb, according, to ABU 

tIANIFAR (mayGOp.be merciful to hiw !)thcpor- 

tloQi c^fouc fon^, QJi t^portipn.of fo.ur daughters, wliich* 

^tretofthetuTQis.mPi^ft; andt^e^eis.givcii^Q the- reft ot 

th.e^]ieii;s. the iboallsft of the ppitic^ ; but,, according isk 

MUHAMMED (may GOD be merciful to him!) there 
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is referved tlie portion of three fons" or of three daiig'itefSj 
\thichcver of the two is mofl: : LAITH, fun of SAD, 
(may GOD be gricious to him!) reports this opinion from 
him ; but, bv another report, there is referved the por- 
tion of two fons ; and one of the two opinions is that of 
ABU YIJSUF (may GOD be merciful to himl) as 
HISHAM reports it from him ; but ALKHASSAF re- 
ports from ABU YUSUF (may GOD be merciful to 
him!) that there fhouIJ be referved the ihare of onefon 
or of one daughter; anJ, according to this, deciflons are 
made-, and fecurlfy mud be iakeii, according to his opi- 
nion. And, if the pregnancy was by the deceafed, and the 
vfidow produce a child at the full time of the longed 
period allotved for pregnancy, or within it, and the wo- 
man hath not confefl'ed her having broken her legal 
term of abjlinencey />&(j/c^'jVfliaII inherit, and others may 
inherit from him ; but, if Ihe produce a child after the 
longeft /;Wof geftation, he fhall not inherit, nor ihall 
others inherit from him: and if thepregrtandy was from 
another man than thedeceafed,and fhe, ibekinfwoman^ pro- 
duce a child in fix months or lefs, he (hall inherit; but, if (he 
produce the child after the leaft period of geftation, he 
fhall not inherit. 

NOW the way of knowing the life of the child at the 

time of its birth, is, that there be found in him that, by 

which life is proved ; as a voice, or Ihcczing, or weepings 

N 
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©t-fmiling, ormotinga limb j and, if ihcimzlle^ part cf- 
the child come out, and he then die, he fiiaU not inherit ;. 
but if the greater ^dr/ of him come out, and then hedicj 
he fliall inherit : and, if he come out Araight- ('tfr w.V3 
bis headfirjl) then his breaft is con(idered ; I mean, if hi* 
whole breaft come out, he ihall inherit ;. but if he corns 
out inverted (or wUb bis feet frj) then his navel is con- 
fidered. 

THE chief rule in arranging cafts on pregnlnc/ is,. 
that the cafe be arranged by two fuppofitions, I mean bjf 
fuppofing, that the child in tho womb is a male, and br 
jiippoflng, that it is a female : then, compare the arrange 
ment of both cafes ; and, if the numbers agree, multiply 
the meafure of one of the two into the whole of the other ; 
and, if they difagree, then multiply the whole of one of 
the two into the whole (rf" the other, and the produft will 
be the arranger of the cafe : then multiply the allotment 
of him, who would have fomething from the cafe, which- 
fuppofes a male, into that of the cafe,, which fuppofes a 
female, or into its meafure ; and then- that of him, who 
takes on the fuppofition of a female, into the cafe of the 
male, cm- into its meafure,. aS' we have direfted concerning 
the hermaphrodite; then examine the two products of chat 
multiplication; and whether of the two is the lefs, that 
ihall be given to fuch an heir; and the difference between 
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them muft be refervcd from the allotment of that heir; aiiclj 
whea the child appears, if he be entitled to the whole o^ 
-what has been referved,. it is well; but, if he be entitled 
to a part, let him take that part, and let the remainder be 
diftributed among the other heirs, and let there be given to 
each of thofe heirs what was refervcd from his allot- 
ment: as, when a nun has left a daughter and both his 
parents, and a wife pregnant, then the cafe isreSftJUdhy 
twenty-four on the fuppofition, that the child in the womb 
i» a male, and by twenty-feven on the fuppofition, that 
iG is a female: now between the two numbers of the ar* 
mngement there is an agreement ina third; andj when the 
meafure (^oneofthe two is multiplied into the whole of 
the- other^ the produd: amounts to two hundred andiix- 
tecn, and by that number is the cafe verified;, and,, on the 
fuppofition of its male fex* the wife takes twenty-feven 
Ihares, and each of the two parents, thirty-fix; but, on the 
fuppofition of its female fexj the wife has twenty-four* 
and each of the parents, thirty-two; and twenty-four are 
given to the wife, and three fhares from her allotment ard 
referved ; and from the allotment of each of the parents 
are referved four fhares; and thirteen fhares are given 
to the daughter; fince the part refervcd in her right 
is the allotment of four fbns, according to ABU HANI-i 
FAH, (may GOD be mcrelful to him!) and when the 
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fons are four, then her allotment is one fhare and fo\it 
ninths of a (hare out of four-and-twenty multiplied into 
nine, and that mslCeS thirteen fhares ; and this belongs to 
her, and the refidue « referved, which amounts to an hun- . 
dred and fifteen fhares. 1/ the widow bring forth one 
daughter or more, then all the fart referveJ goei x.3 the 
daughters; and, if flie bring forth one fon or more, then 
muft be given to the widow and both parents what was 
referved from their Ihares ; and what remains mufl be di- 
vided among the children : and, if ftie bring forth a dead 
child, then muft be given to the widow and both parents 
what was reftrved from their fliares, and to the daughter 
a complete moiety, that is, ninety-five fliares more, and 
the remainder, which is nine fhares, to the father, fines 
he is the refiduary. 



ON J LOST PERSON. 

A LOST pcrfon is conjidered as living in regard to his 
eftate ; fo that no one can inherit from him ; and his eftate 
is referved, until his death can be afcertained; or the term 
for a prefumption of it has pafled over: now the tra- 
ditionary opinions differ concerning that term; for, br 
the clearer tradition, *' when, not one of his equals in 
age remains, judgement may be given of his death;" 
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but HASAN, tlic Ton of ZIVAD, reports from ABU 
HANIFAH, (may GOD be mcrcifalto him!) tllit the 
term is an hundred and twenty years fromthc day oinvh'ich 
he was born; and MUHAMMED fays, an hundred and 
ten years; and ABU YUSUF faysj an hundred and 'five 
years; and fomeof them, theUarned^ {s^y^ ninety years; and 
according to that o^/Wofl are dccifions made. Some oftbe 
learned in the law fay, that the eftate of a loft perfon muft 
be rcfcrved for the final regulation of the /wow, and the 
judgement fufpended as to the right of another perfon,' fo 
that his fliare from the eftate of his anceftorsmuft be kept, 
as in the ci^ of pregnancy; and, when the term/jelapfed, 
and judgement given of his deaths then his eftate ^o» to 
his heirs, •who are to be found, according to the judge- 
ment on his deceafc; and, what was referved on his ac- 
count from ^e eftate of his anceftor, is reftored to the 
heir of his anceftor, from whofe eftate that ftiare was re- 
ferved ; fince the loft perfon is dead as to the eftate of 
another. 

■ THE principle In arrangingcafes concerning a loftper- 
ibn /V, that the cafe be arranged on a fuppofition of his 
life, and then arranged on a fupppfition of.bi&.death; and 
the reft of the operation is what we have motioned. ia 
the chapter of pregnancy^ 

O 
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ON JN APOSrA^E. 
WHEN an apoftatc^om thejahh has died naturally^ 
or been killed, or pafled Into a hollile country , and the Kadi 
has given judgement on His paflage thhbtry then what he 
had acquired, at the time of his being a believer, goa to 
bis heirs, ivbo are believers ; and what he has gained (ince 
the time of the apoftafy is placed in the publick treafury, 
according to ABU HANIFAH, (may GOD be merciful 
to him!) but, according to the two lawyers^ (ABU 
YUSUF 4WMUHAMMED) both the acquifitions 5» 
to his believing heirs ; and, according to ALSHAFII, 
(may God be merciful to him!) both the acquilitions are 
placed in the publick treafury ; and what be gained after 
his arrival in the hoftile country, that is coofiscated by 
the general confent : and all the property of a female 
apoAate goet to her heirs, veho are believers, without 
diverfity of opinion among our roafters, to whom God be 
merciful ! but an apoftate fliall not inherit from any 
one, neither from a believer nor from an apoftate like 
himfelf, and fo a female apoftate fhall not inherit from 
any one ; except when the people of a whole diftr i£t be- 
come apoftatca altogether^ for thea they inherit reei> 
ptocalLy. 
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ON A CAPtlFE. 
Tti£ rule conceroing a captive is like the rule of 
other believers in regard to inheritance, as long as he has 
not departed from the faith ; but, if he has departed from 
the faith, then the rule concerning him is the rule con- 
cerning an apoflate ; but, if his apoftaiy be not known, 
Dor his life nor his death, then the rule concerning him is 
the rule concerning a loft perlbn^ 



ON PERSONS DROWNED, OR BURNEHi 
OR OrERfVHELMED IN RUINS. 

WHEN a company of perfons die, and it is not 
known which of them died 6rft, they are confidered, ai 
if they had died at the fame moment ; and the eflate of 
each of them goes to his heirs, who are living ; and fome 
of the deceafed fhall not inherit from others : ihis is the 
approved opimon. But ALI, and IBNU MASUUDfay^ 
according to one of the traditions from them, that fome 
of them ihall inherit from others, except in what each of 
them has inherited from the companion of his fate. 
tHE END. 
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COMMENTARY 



THE SIRAJIYYAH. 



J.N our adminiftration of juftice to Mobammedam ac- 
cording to their own laws, it will be of no ufe to in- 
quire, what their legiflator meant by declaring, that 
the Idvj ofinberilances conjittuted one half of juridical know- 
ledge*: if he intended any thing more than a ftrong 
aflertion of its importance, he probably had in contem- 
plation the two general modes of acquiring property, 
contrasts ^nA fuccejjion^ or the agreemerit of parties and 
the operation of law ; and this explanation of the phrafe, 
which had occurred to me on my firft perufal of it, is 
alfofuggeftedbyjdj^^ai SHARIF, together with a more; 
fanciful interpretation, which Mitf/au/KAsiM has adopt- 
ed, that, life and death being incident to our probationa- 
ry ftate in this world, and the law oi faccejion manifeflt-' 
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ly relating to tlic ^eaJ, it is properly oppofcd tD all 
other laws, ■which prefcribe the tlutics .in J afccrtiiii the 
rights of the //-w^ ; but wj merely take lutice of the 
feiitciice, that no part of th; Siraj'iyyab may be unex- 
plained, and proceed to the four acts, which, on the de- 
ccafc ofii MohamrneJan^ are to he fuccen'ivcly perform- 
ed by the raag'Tiratc, or under his aiilbority. 

I, A REGARD to piibiick deccncy and convenience, as 
well as to publick religion and health, fecrr.s in all na- 
tions to require, that the boiies of deceafcd pcrfons be 
removed out of fi^ht, with ail due fpeed and fulemnity, 
at a moderate expenfe to bfe defrayed, even before the 
payment of their juft debts, out of the property left by 
them, en which no legal claim, from hypothecaticn or 
othervvlle, had previoufly attached : but the MufehnAn 
lawyers, who admit, that the funeral charges mufi: in 
the firfl place be defrayed, aflign a very whimfical rea- 
fbn for fuch a priority ; bccaufc^ tliey i-xy^ the "Jiihdhig- 
JJ.eet and other clothes of the dead are anah^ous ta 
fultabk apparel 'icorn hy the living, and confn-.iently jhould 
not be liable to the claims of a creditor. The legal 
cxpenfes of burying a Mjhamr.icdan are very mode" 
rate, both in the number and v.ilue of the clothes, in 
which the deceafed is to be wrapped : as more thrn three 
pieces of cloth for a man, or than five pieces for a wo- 
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ma!i, would be held a prodigal Superfluity, and hfs 
than thofe, a niggardly deficiency, of expenfe, {[), if 
t!ic funeral clothes of Amhu orlliNDA were dearer than 
tlicveflureufuaily v/ornby them, \Ahen alive, it would 
be a culpable cscefs; r.nd if cheaper, abl::nicr.'-le defect; 
but, if in fact they had bcc:i ulld to v.-car one fort of 
apparel on fulcmn fi;ruv'als, another in vilitin^ tlicir 
friends, aiid a third, in their own houfes, the value of 
their viliting drcfs muft regulate that of their burial, 
and cither extreme would be too prodigal or too par.'i- 
rcorJous. Should their debts, indeed, cover the whole 
cf their property, the Icga! expenfe of the funeral muil: 
be reduced to i\\tfuJJIcietil expenfe, as it is called; that 
is, to two pieces of cloth for Amru and to three iot 
I-Iinda: the names, dimenfions, and ufes of all the 
cloths ufed in funeralt, both for men and for women, 
are enumerated in Perfian by Maulav't Kasim ; but it 
would be ufelefs to mention them ; and it fecms only 
neceflary to add on this article, that, ifdeceafcd perfons 
leave no property whatever, or none without a fpcc!:il 
lien on it, the funeral expenfcs mufl: be palJ by fuch of 
their relations, as would have been compellable by law 
to maintain them, when living ; and, if there be no fuch 
relations, by the publick treafury, in which there is al- 
ways an ample fund ariiing from forfeitures and cfcheats. 
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II. After the burial, all the juft debts of the de- 
ceafed muft be paid out of his remaining aflets, as far 
as they extend ; and, if there be many creditors, they 
muft be fatisfied in equal proportion, except that a debt 
cf health i to ufe the Arabian phrafe, muft be difcharged 
before a debt offcknefs ; that is, a debt contra£ied or ac-^ 
knowledged, while the parly was of found underftanding 
and body, is preferred, when legally proved, to dne 
Gckno'wkdged in ficknefs, but of which no other evidence 
IS produced, A religious vow, or promifs of a charitable 
donation, as an 7.tonerr.e;it for fin, couftitutes a debt in 
confcknce only ; and the fuoi thus promifcd muft be 
paid out of a third part of the alTets, after the legal cre- 
ditors have been fatisfied, provided that tc was bequea- 
thed by will ; but, if no will was made, the temporal 
cftate fiiall not be charged with a mere debt of religion* 

III. The legacies of a Majdman^ to the prejudice of 
his heirs, muft not exceed a third part of the property 
left by him, and remaining after the dlfcharge of his 
debts : over a third of fuch refidue he has abfolute pow- 
er ; and his legatee ftiall receive it immediately, whe-' 
ther a fpeclGck thing or certain fum of money, or only 
a fra£tionaI part of his eftate, was bequeathed. This 
is the opinion of Shahif ; though a difijnflion, which 
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the text by no means implies, has been taken b;:l A'ceii 
a delermhiate and an 'mdeiermin-ite Isgicy. 

IV. We come now to the d'ljinbusion of his eliate, re- 
maining after the payment of debts and legacies, among 
his hein ^for fo we may call them, althoxigh real and 
pirjond property are undiftinguiflied in the laws of the 
Arabi') according to certain rules derived from three 
fources, theKirtiB, the genuine lyftem of oral traditions 
from the Icgiflator, and thofc opinions in which the 
learned and orthodox have generally concurred*' : the 
order, and proportions, in which the property of AM- 
RU or HINDA muft bediftributed, conftitute the prin- 
cipal fubje£t of the work, which we have undertaken to 
e::plain. 

1. TniL firft: clafs oi heirs are they, who may be cal- 
led ^^^i^r^rj, becaufe a certain Jbare of the eftate is ex- 
presfly allotted to each of them in the Koran, and parti- 
cularly in \.\i6 fourth chapter of it. 

2. Next come they, who may be difiinguiflicd by 
the name o^ rejidiiariest becaufe they take the reJiduezS- 
ter the (Ijares have been duly diftributed; and they are 
of two forts, rcfiduaries by confanguiniiy zndi refiduariea 

• Page *. 
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for J^cialcauje, the former of whom are preferred m 
the order of fucceflion ; the latter are the mafters, 
- or miftreifes of cnfranchifed flaves, or their male refiduary 
heirs. If no Jharers be living, the rejiduaries tike the 
whole ; but, if there be fliarers by confangulnlty and no 
refidiiaries, a farther portioB of the inheritance reverts 
to them, though never to the widower or to the widow, 
while any heirs by blood are alive. 

3. On failure of the two preceding claffcs, the dtf- 
tribution is made among thofc nexi of kiriy who are nei- 
ther Jharers nor refiduar'tesx they may be called the 
dtf^fit Vmdred. 

4. Should none of the diftant kindred be living and 
capable of inheriting, the eftate goes (unlefs there be a 
widow or a widower, who is firft entitled to a Jhare) to 
him, who may be called the fuccejfor by contract ; and of 
that fucceflion it is neceflary to give an example: if 
Amru, a man of an unknown dcfccnt, fay to Zaiu, 
*f Thou art roykinfman, andfl.alt be my fuccelTor after 
" my death, paying Jjr tue, any fine and raufom to 
" which I may become liable," and Zaid accept the 
condition, it is a valid contrail by the Arabian law; 
and, if Zaid alL be a nr.n \\ hofe dcfccnt is unknown, 
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and make the fame propofal to Amru, who likewifc ac- 
cepts it, the coiitraft is mutual and fimilar, and they are 
fuccejfors by contra^ reciprocally. 

5. If no luch agreement had been madcj but if 
Amru in his life time had acknowledged Zaid, a man of 
an Unknown pedigree, to be his brother or his uncle, that 
is, to be related to him by hl^ father or by his grandfather , 
though in truth he had no fuch relation, and the b^tc 
acknowledgement of Amuu cannot be admitted as a 
proof of it, yet, if Amru die without retracing his dc-* 
claration, Zaid is called the acknowledged kinfman by a 
common ancefior, and flaiids in the ffth clafs of fuccef- 
fors, but takes the cftatc before the general devifee. 

6. Last of all comes the perfoii, to whotii the de* 
ceafed had left the whole of his. property by a will duly 
made and proved ; for, though- the law fccures to his 
heirs of the five preceding claffes two thirds of his efiatc, 
yet it fo far refpefts his dominion, while he lived, over 
his own property, and his 'wilt as to the difpoHil of 
it after his dcceafe, that it will rather give e!K--5l to an 
intention not ftrii511y conformable to law, (for the Ko- 
ran fcems to allow piom hequfjls only) than fcfFer his 
tllatc to efcheat; whiL-h miifl: be the confequence of his 
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dying without a reprefentatlve. All fuch cfc'ieats to the 
Sovereign go towards a fund for charitable ufcs ; and 
according to the fyflem of Zaid, the fon of Thabit, 
which has been fliortly explained in a former publica- 
tion, that fund, if it be regularly eftabliJbeJy is entitled 
to the whole eftate on failure of refiduary heirs, with- 
out any return to the fliirers, and to the entire exclufion 
of the Jour laft claflcs ; but this dodtrine fcems quite 
cxplodcil. 

BEFORE we proceed to the law oi fiares, it is pro- 
per to take notice of the four impediments to fuccefllon; 
which are flavery, homicide, difference of religion, and 

difference of country, or of allegiance,.'/" /a.-' '■ ■' ' - 
*."',. ■ ■ ;/<"<-- ♦'''■« '^/ Iff''- ^' .y>"' f.' A'' 

I. Slavery, \>y ^c Mohammedan X-wv., is either ^fr- 
JeSl and abfolute, as when the flavc and all, that he can 
polfefs, are wholly at the difpofal of his mafier, or im- 
perfect and privileged^ as when the mafler has promifeJ 
the fiave his freedom on his paying a certain fum of mo- 
ney by eafy inftalments, or, without any payment, af- 
ter the death of the mafter: a female Have, who has 
borne a child to her mafter, is alfo privileged; but in 
both forts of flavery, as long as it continues, the flave 
can acquire no property, and confequently cannot inherit. 
The Arabian cuftom of allowing a flavc to cultivate a 
piece of land, or fet up a trade, on his own account, fo that 
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he may work out his manumHTion by prudence and in- 
duftry, and by degrees pay the price of his freedom, 
may fuggeft an excellent mode of enfranchiiing the 
black flavesinour plantations, with great advantage to 
our country and without lofs to their proprietors. 

2. Homicide is either whh malice prepertfe and punifh- 
able with death, or without proof of malice, and expiable 
by redeeming a Mufelman flave, or by falling two entire 
months, and by paying the price of blood ; or, thirdly, 
it is accidental, for which aa expiation is neceflary. 
Malicious homicide, or murder (for, by the beft opinions, 
the Arabian law on this head nearly refcmbles ourown) is 
committed, when a human creature is unjuftly killed 
with a weapon, or any dangerous inftrument likely to 
odcafion death, as with a (harp fiick or a large ftone, 
or with fire, which has the effeSl, fays Kasim, »/ the 
moji dangerous itijlrument, and, by parity of reafon, with 
toifon or hj drowning; but thofe two modes of killing are 
not fpecitied by him ; and there is a ftrange dJvcrfity of 
opinion concerning them : killing without proof of ma- 
lice is, when death enfues from a beating or blow with 
a flight wand, a thin whip, or a fmall pebble, or with 
any thing not ordinarily dangerous: accidental death is, 
when it was neither defigncd nor could have been pre- 
vented by ordinary care, as if Amru were to fhoot an' 
R 
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arrow at a wild bead, and the arrow by accident were 

to kill Zaid, or if Mazin were to fall from his terrace 

upon Zi-HAIE and kill him by his fall ; in wliich Cifcs 

the flayers would not be permitted to inherit from tbe 

fiaiii. If, however, aman were to dig apit, or fix a large 

(lone, on the field of another, and the owiier of the field 

were to be killed by falling at night into the pit, or run- 

nin<'asainft the ftone, the doer of the illegal aft, which 

was t!ie primary occajiin (but not the cja/j) of the" 

death, mnft pay the price of blood, but would not, it 

feems, be generally difabled from uiheriling : he ought, 

one would think, to be incapable of fucceeding to the 

property of the deceai'ed, whom he deftroyed, and whom 

he mi"ht have meant to deftroy, by fuch a machination. 

3. An unbclic»er (hall never be heir to a believer, nor 
converfely i but infidel fnbjeas may inherit from in- 
fidels. 

4. The ditFcrencc between two ftatcs or countries 
confifts in the difference of fovercigns, by whom protec- 
tion is given to their refpe£live iubjeits, and to whom 
allcciauce is refpeftively due from them ; t\n% difference 
is particularly marked between a country governed by a 
Mohammtdan power and a country ruled by a prince of 
any other religion ; for they are always, virtually at Icaft, 
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in a ft.ue 01" warfare, the fii-il being cAlcd by hwyers 
the fiat of pc.Kf, niid t':ie fccoud, the feat of hoftiUty. 
A difference of cuuiury, therefore, which excludes from 
the right of Inheriting, is either actii^il -ind u!i!jua/!f!f J, as 
when ail alien eneviy refides in the feat of h'.ddhy, or wheii 
an alien has chofen his domicil in 'Caz feat of peace, and 
pays the tribute exatfted from infidels, iu which cafe the 
tributary fhall not be heir to the alien enemy f yi ig abroad, 
nor converfely, becaufe each of them owed a leparatc al- 
legiance ; or the difference 13 qualified^, as when a fugi- 
the enemy feeks quarter, and obtains a temporary reii- 
dence in the feai of peace, or when two alien enemies are 
fugitives from two different hoftile count:'is3 : now, al- 
though the tributary and the fugitive aSually live in the 
fame kingdom, yet, fmce the fugitive continues a fubjeil 
of the hoftile power, he remains, as it nvere^ under a 
different government, and there Is no mutual right of 
fucccflion between him and the tributary ; nor, by fimi- 
lariry of reafun, between two fugitives, who leave two 
diflin£t hoftlle governments, and obtain quarter for a 
time in the land of believers, but without any intention' 
of makuig it their conflant abode. 

IF none of thefe four uicapacities preclude the heirs 
of Amiu from the legal fucceifion to his eftate, which" 
we will fuppofe already fold and reduced to money of 

• P»ge J. 
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one denomination, the magiflratc, or his cfiicer, muft 
proceed to the diflribution of xht JI:ares; and, as thej 
are a moiety, a fourth, an e'lghlh, two thirds, one ihird, 
and a fixtb^ of the aggregate fum, it will be convenient 
at firft to confider that fum as confining of fwenty- 
four equal parts, fo that the ihares will be, in whole 
numbers, iit'che, fix, three, sixteen, eight, and four. 

THE f}:arers aretzi-e've perfons, fear males and eig&i 
females ; but, before we fpecify their refpeftive allot- 
ments, it is neccflary to premifc, that a grandfather and 
a grandmother, according to the Arabian idiom, figiiify a 
male, and a female, ancestor in any degree ; that a true 
grandfather is he, between whom and the dccealed no 
female anceftor intervened ; that 2. falfe grandfather is, 
where the paternal line of afcent was broken by the in- 
tervention of a female ; and that a grandmother alfo is 
called true, when no fat fe grandfather intervened between 
her and the deceafcd : in Ihort, the only true line of an- 
cejlry, according to the Arabs, is an uninterrupted fuc- 
ceffion of paternal forefathers. The male fharers then 
arc the falhert the true grandfather, the brother by the fame 
mother oa]ytZnd the widower : thcfcmahsarethcw)'</(?'H',' 
the daughter, the female IJfue of the fon^ the ffler of the 
whole blood, tht fijler by the fame father only, the ftfler 
by the fame mother only, the mother herfelf, and the 
true grandmother. 
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We begin with the males in the order of the fiiares 
before enumerated ; and, i . The father of Amru or H i n- 
DA takes * a fath abfolutely, though a fon of the de- 
iceafed be living, or any male defcendant, who claims 
wholly through males; but, if there bene fuch male 
defcendant, he becomes a refiduary heir % and, if there be 
only a i/iiB^j&/tfrof the deccafed, or 2l Jemale defcendant 
from the fon, he firft has his legal Ihare, or a fixth., and, 
■when her Ihare alfo has been allotted, he claims the 
refidue. 2. The true grandfather is excluded from any 
fliare by the living father, /Arotf^i W;6(7W alone the grand- 
father bore a relation to the deceafed ; and, although a 
fimilar reafon might afterwards be applied to the mother^ 
and operate to the exclufion of her children, yet the 
father has the additional ftrength of a double title, both 
%% 2i Jbarer ^aA Z5 z rejiduary: but, if the father alfo be 
dead, his father, or true paternal anceflor, has exactly the 
fame intereft, except in four cafes, which will be prc- 
fently mentioned. 3. A fingle half brother, by the lame 
mother only, takes a sixih^ and two or more fuch half- 
brothers, a third; provided that the deceafed left neither 
children, nor male iffue of a fon, nor a father, nor a true 
grandfather ; by any of whom the brothers by the fame 
mother are excluded ; and this article brings us necefla- 
rily to one c\2.(soS female fharers ; for, in this ir^ance^ 

s 
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there is no diftinftioa of fex; both brothers and Jtflers hy 
the fame mother only having an equal right and an equal 
fliare in the diftribution. 4. A moieiy of Hinda's eftate, 
if Ihc die without children, or the ifluc of a deccafed 
ion, goes to her widower Amru, who, if flic leave 
iuch iffue, has no morie than a fourth. 

As examples of the father's rights, let us fuppofc 
Amru to have died worth two thoufand four hundred 
pieces of gold, leaving his father Zaid, and either 
i. Ton or a fon's Ton, Omar : ill this cafe xhc four hun- 
dred pieces are the fhare of Zaiu, aiid Omar takes the 
remaining two thoufand ; but, if Amru leave only his 
father Zaid and cither a daughter, or fon^s daughter, 
Laila, the father is firft entitled to the four hundred 
pieces, or Jixth part ; and, after Laila has received 
twehe hundred, or a moiety of the eftate, (which, as 
we Oiall fee, is her Jhdre in this cafe) he takes, as reji- 
duary, the eight hundred piece's, which remain ; fo that 
tJic property of Amru is equally divided between them. 
Should no relation be left but Zaid the father, and 
Lebid the brother, of the deceafed, Lebid is excluded^ 
and the whole eftate goes to 2aid. If, in the three 
preceding cafes, the paternal grandfather Salim had 
been left inftead of Zaid, his rights would Iwve been 
precifely the iame; and the only diiference between 
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Zaid and Salim will appear from the four following 
examples, i . The paternal grandmother would beexclud- 
ed by Za id her fon, but not by his father, her hufband, 
Salim. 2. If Amru or Hinda leave a father Zaid, 
a mother Solma, and a widow Zaineb, or widower 
Hareth, the mothertakes a third part of what remains 
afterZAlNEBor H ARETHhas received thelegallhare; but, 
if Salim be fubftitutcd for Zaid, ihe would have a 
right to a third of the •whole ajets., according to the pre- 
vailing opinion, although Abu Yusuf thought her en- 
titled, even in that cafe, to no more than a third of the 
remainder. 3. The brothers of the whole blood, and thofc 
by thefamc father only, are excluded froni the inheritance 
by Z A I D the father, but hot by the grandfather Sal i m, 
as the bell lawyers agree, diffenting on this point from 
their mailer Abu HahifAh. 4. If Amau had manumit- 
ted his flave Yasmin, and died, leaving his father Zaid 
and a fbn Omar, a ilxtb part of the right of fuccef- 
fion to YasmiH would have veiled, according to 
Abu Yusuf, in ZAid, but, if the paternal grandfather 
Salim had been left inftead of the father, the whole 
intereil would have veiled in the fon : in this cafe that 
iUuftrious lawyer ultimately difTented from his mailer 
and from his fellow-iludenc Muhammed, who were 
both very juftly of opinio^, that, whether Zaid or 
SaLIM were alive on the death of the manumittor, tht 
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whole right of fuccellion to the maiiumittce vefted in 
Omar. 

Let us proceed to the iharcs of the females •, and i'. 
If AMru die without children, and without any iffue 
of a deccafed fon, his widow H i nda murt receive % fourth 
of his aflets ; but her fharc is an eighth only*, if anyfuch 
iflue be living : fhould h* leave mor6 ividows than oncj 
they take equal parts of fuch fourth or eighth ; fo that 
the legal fharc of the widower is always in a double 
ratio to that of the widow or widows : as, if Hinda die 
worth twenty four thoufand zecchins, her filrviving 
hufband Amru muft be entitled either to twelve, or to 
six thoufand; and if Amru die with the fame eftatci his 
widow Hinda muft have either six or three thoufand 
f6r her fole fliare ; or; if ZAiKEsand Aula had alfo 
been legally married to Amau, the three widows muft 
receive either two or one thoufeiid zecchins iach, as 
the cafe may happen* a. One daughter takes a moiety, 
and two or more daughters have two thirds^ of their fa- 
ther's eftate; but, if the deceafed left a fon, the rule, 
expreffcd in the Koran, is this : " to one male give the 
** portion of two females" ; and the daughters in that 
cafe are not properly JharerSj but rejiduarjy heirs with 
the fon, their part of the inheritance being always in a 
fubduplc ratio to his part. Thus, if Amru die worth' 
• Page 5- 
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twenty-four thoufand pieces of gold, his only child Fa- 
TIMA takes twelve tlloufand as her_/&iir*; but, if fhe 
have three fillers, Azza, Latifa, and ZubaidA, two 
- thirds of the aflets, or fixteen. thoufand pieces, arc c- 
qualJ/ divided between the four girls ; and, if there 
be a fon Omar, he muft receive, in the firft cafe, six- 
teen thoufand, while Fatima has «^Af;.and, in the 
fecond, eight thoufand^ while (he and her fifters .take 
each ToBr thoufand, pieces, 3. If Omar had died be- 
fore his father, leavirig female ifTue,. and his father bad 
then died without any daughter of his own, the daugh- 
ters of Omar would have had preciicly the fame ftiares, 
to which thofc of Amru himfelf would iiave been enti- 
tled; but, had Fatima been living, flie would have 
taken halftht e^ace, or twelve thoufand pieces of gold, 
and a sixth only," or four thdu^d j the complement .of 
two thirds or sixteen thoufand, would have been equally 
diftribiited amoilg her nieces. Had FatimX and Azza. 
been at that time alive, they would have taken their 
legal fliare, to the exclufion of their brother's y^/nii/^, 
i0uc, imlefs the right of that iflue had been fuilaitled 
by. a male'ia an' e^ual, or a. lower degree, who would 
have made them residuM'ieSy ** the male taking, by 
'* the rule, the portion of two females" ; but a male in 
a higher degree would not have given them that advac- 
T 
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tage; and, if Omar himrelfhad Survived, his daugh- 
ters would have been wholly excluded. The six cafes, 
therefore, or different fituations, of the female ifluc of 
Omar may be thus recapitulated: i. A Ungle female 
takes a moiety, a. Two or more have two thirds. 3. 
A male in the fame, or a lower, degree than them- 
felves, gives them a residuary right in a fubduple ratio 
to his own. 4. With a daughter of Amru, who is 
entitled to hafft they would have only a sixtby to make 
up the regular fliare of the female iffue. 5. They are 
excluded, if Amru left more daughters than one, but 
no male ifliie in any equal, or a lowers degree. 6. A 
fon alfo of Amru wholly excludes them. In the three 
firfi; cafes, their legal claims correfpond with thofe of 
daughters : but in the three laft their rights arc weaker, 
bccaufe they are in a remoter degree from the dcceafcd. 

The. pedigcee exhibited in the text * i& called by the 
Arabs the tqfl;bib, bccaufe, in their opinion, it fharpens 
the underftanding, and captivates the fancy as much as 
the composition of an elegant love-poem^ which the word 
literally figniBes ; but, without adopting fo wild a me- 
taphor, we may truly fay, that it is very perfpicuous, 
and that no comment, after what has been premifed, 
could render it clearer. An example, however, will 
• P«gt 6. 
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fliow more diftindly than an abftrad rule, in what 
manner an cAate Is divifible, when a male defcendant 
gives a residuary title to a female in the fame, or in a 
higher, degree. Call the only furviving male defcen- 
dant Omab, and fuppofe him to be the brother of Ami- 
NA-, who ftands lowcft in the firftfet of females: hcril 
the higheft female ii) that fct muft receive a moiei/ of 
the aflets j the next below her takes a sixth together 
with the higheft of the fecond let, as the complement 
of two thirds ; and the residue n^uft be divided into Jtve 
portions, of which Omar claims two and each of the 
females in the £ame degree, one ; but the three females 
below them are excluded. If Omar be the brother of 
Zaaifa, whom we fuppofe the loweft of the middle 
fet, the remaining third of the eftate muft 1^ diftributed 
in fevenths, becaufe there arc five females, three in 4 
higher, and two in an equal, degree with Omab, who 
muft always have a double portion ; and, if he be the 
brother of Unaiza, the loweft female of the third fei, 
(who, on the former fuppofition, would have been ex- 
cluded) there will be six female residaaries entitled to 
portions with Omar, but iii a fubdupic ratio ; fo that, 
if Amru died worth twenty-four thoufand ducats, the 
daughter of his fon takes twehe thoufand of them ; the 
two daughters of his fons* fons receive each two thoufand ; 
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and, the refidue being f/^g-Zj/, Omar is entitled alio to 
/awthoufand ducats, while Unaiza and the jfo^ women, 
who remain, have each one thoufand, which they owe 
to the fortunate cxiftence of Omar. 4.*. The rights of 
fillers by the fame father and mother, and (5.) thofc of 
filters by the fame father only, are explained in the text 
with fufficient clearnefs, but it is proper to obfervc, that 
the fifth cafe of the firft clafs is comprifed in the fe-Vfhtb 
cafe of the fecond ; and that (6.) the fillers by the fame 
inother have been mentioned in a former fedion. There 
will be no ufe in repeating the ingenious arguments of 
Ibnu Abbas in fupport of his diflent on manypoints from 
other old lawyers, northc'foUd anfwers, which have 
been given to his objcilions; but a lloryj told by Sha- 
HiF, may here be repeated, bccaufe it conveys an idea 
bf the traditionary jlrahian law, and Ihows from what 
fources our excellent author derived ' his doctrine i 

• HvDHAiL iifed to relate, that Abu Musa, being 
■* confulted on the diftribution of an heritage among 

• a daughter, a fon's daughter, and a jijter, anfwcrccj, 

• the firft mufi have a moiety \ the fecond, a fixth\ and 

• the thirds whatremains ; but ** ConfulflsNU Masuud, 
** added he, and apprize me of his anfwcr :" when iBNff 

• Masuud was confulted, he faid, that he was pre- 

• lent, when MuHAMMED himfelf gave the fame decr» 

• Page 7. 
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' £011 ;' and, when that aniwcr Was reportcil to Abu Mu- 
^ SA, he faid, ** you muil put no queftions to mc, aS long 
" as that illuftriouB lawyer remains with you." 7. • Al- 
though the diiFerent rights of the mother in different cafes 
be very clearly explained, yet her title to a third of the 
refidue may be illuftratcd by two examples: firft, if 
Adhra leave only her hufband Wamik, her mother 
S6ada, and her iather Mazin, half of her eflate goes 
to Wamik, a third of the other half, or a fixth of the 
whole, to S6ada, and the remainder to Mazin j but, 
fecondly, if Wamik. leave only his wife Adhra, his 
mother Zaineb and his &ther Lebid, the widow takes 
a quarter of his property, while Zaineb has a third, and 
Lebid two thirds, of the remaining three quarters. 8. 
In giving an example of the divifion between two great 
grandmothers, -j- we may anticipate in fome degree the 
arithmetical part of the work, which will be found ex- 
tremely clear and ingenioue. The pedigree exhibited by 
Sharif is in this form : 

Father Mother Mother 

\ / / 

Father Mother 

\ / 

Father 
Now^the paternal grandmother's mothii', and the mother 
of the paternal grandfather, are together entitled to a 
fixth, and the paternal grandfather's father to the reliduc, 

• P>ge 8. 
+ P«ge 9. 
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of the cftate» which ought by the general rule, to be di- 
vided into f}x parts, becaufe fix is the denominator of the 
/hare; but, to avoid a fradion, we muft obferve the pro- 
portion of one^ or the fixth part, to /«»<?, or the number of 
perfons entitled to it j and, fincc one and two are prime 
to each other, we muft multiply iwa into Jix^ and the 
produd is the number of parts into which the property 
muft be divided j fo that of twelve cows ot horfes the 
great grandfether wi]I have /f», "and each of the great 
grandmothers, one. 

*TvL% great grandfathers are called anceftors In the fe* 
condt and their fathers* anceftors in the tbird^ degree> 
and fo forth j and it muft be remarked that in thefe 
tables the number oi female anceftors, who inherit with 
the mahst is equal to the number of fuch degrees : thus 
in the following, 

F M M M 

F M M 

F M 

F 
ihere are three great great grandmothers, and the eftate 
muft be divided into eighteen parts, becaufe one and 
three are prime to each other. We fuppofe in both pedi- 
grees, that the hfgheft line only are left by the deceafed 
Amru ; for, by the text, the nearejl female ancejior excludes 
the more dijlant ; and, if he leave his father Zuhair, and 
his paternal grandmother Azza, with Laiz, a his maternal 
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gl-andmother's mother, Zuhair takes the whole inhen- 
tancej for he excludes Azza, and {he, being nearer in 
degree, excludes Laila. 

Let usc6nclude the fubjeiSl with a cafe put bySnARi^ 
in illiiftratlon of the pedigree in the text: ZUBAIDA 
gave her daughter's daughter Mayya in marriage to hte 
fon's fon Bashar, and the young pair had ia fon Amrct, 
who acquired an cftatej and diedi now Zubaida Wks 
both paternal and maternal great grandmother of Amri}, 
and had, therefore, a doui/k relation to him j but another 
woman, named ZuhrA, had married her daughter Sol- 
ma to Fared, who was the fon of Zubaida, brother of 
Abla, ahd fether of Bashar j fo that Zuhra was 
Amru's paternal grandmother's mother, and had only i, 
fingle relation ; as it will appear by the following arrange- 
ment of the family i 

Zuhra Zubaida 

I , ^ I 

Solma — Fared Abla 

I / I 

Bashar Mayya 

Amsu 
The cafe of a triple relation will be no lefs evident from 
the following pedigree: 

Zuhra ZubaidA 

I . / I \ 

Solma Fared Abla Zaineb 

Bashar . Mayva Azza 

AMRff / Fatima 

Zaio 
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For, if Amku, whom in the former cafe we fuppofed to 
be dead without iflue, Kad lived and married his couiln 
Fatim A, by wh6m he had a fon Zaio, who died leaving 
property, ZubaiDA would have a triple relation to ditf 
deceafed; iirft, as his maternal great grandmother's 
mother ; fccondly, as his paternal grandmother's grand- 
mother; and thirdly, as the mother of his paternal great 
grandfather J but Zuhra has only % Jingle relation to 
Zaid, as grandmother of his paternal grand&thcr Ba- 
char. 

In both thefc cafes %fixtb bf the aflets is divided equally 
between the two female anceftors, by the opinion of Abu 
Ydsuf, and, according to one authority, by that of his 
great mafter alio i but his fellow-ftudent Muhammed 
(whofe arguments, and the anfwers to them, it is needleft 
to add) contended, that Zubaida would be cntidcd in 
the firft cafe to two thirds, and, in the fecond, to three 
fourths^ of that Jixth part, according to the number of 
modes, in which the was related to Amru or Zaid, 

No comnlent could add pei-fpicuity to the chapter on 
reJiduMy heirs, • until we come to the cafes of inheri- 
tance from cnfranchifed flaves, '(• where a fliort elucida- 
tion of the text appears neceffaiy. If Amru cnfranchife 
Nergis, and die, leaving a fon Becr, and a daughter 
Lailaj then, on the death of Nergis v/iihovLt re^dua- 
ry heirs by blood, his propei-ty goes wholly to Becr, 

• Page lo, ii. 
t Page >«. 
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and Laila, by tiae traditionary rule, takes nothing; 
but, fuppofe Lai LA herfelf to manumit her black flave 
SusEN, who then purchafes a Have Mi8c» and gives him 
freedom; and fuppofe Susen firft, and Misc afterwards, 
to die without refiduary heirs, in this cafe the eftate of 
Misc goes to Laila ; nor would there be any difference, 
if the two manumiflions had been conditioned to pay a 
certain fum of money at a certain time. The cafe of a 
manumiffion promifed on the death of the miilrcfs, has 
rather more difficulty; but an example will make it clear: 
Laila promifes Nergis, that, on her death, he ihall 
be free ; but, by the perfuafion of a Chrtfiian friend, £he 
renounces her faith, and feeks refuge in ahoflilc country: 
now a believer cannot be the Jlave of an infidel i and the 
Mohammedan judge pronounces accordingly, that Ner- 
gis has gained his freedom; but Laila, repenting of 
her apoftafy, returns to her native country and her for- 
mer belief; after which Nergis dies without heirs: 
La I LA fucceeds as refiduary to her promifce, as ihe would 
have fucceeded to a Have of Nergis purchafed after the 
decifion of the judge, if a fimilar promife of manumif- 
£on at his death had been made by the maAer ; and if that 
fecond promifee had died without heirs after her repen- 
tance and return. Should Cafur, a flave of Laila> 
many, with her confent, Merjana, the freedwoman 
of Amru, the fon of that couple would be born frecj 
X 
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becaufe, in refpefl: of freedom or flavery, a child has the 
conditim of its mother ^ and he bears a relation to Amru 
her manumittof; but, fhould Lai la give Cafur his 
freedom, he would draw that relation from Amru, 
through himfelf, to Laila, fo that fhe would fucceed 
to the fonof Cafur and Merjana, if he died after his 
parents and without other heirs of the firil or fecond clafs : 
the cafe would be fimilar, if Cafur being enfranchifed, 
had bought a flave Misc, and given him in marriage to 
the freedwoman of Zaid j for, if the iflueof that mar- 
riage had been a fon, born free, but with a relation to 
^AiD, andif Cafur had then given Mrsc his liberty, 
he would have drawn from Zk i d the relation of his 
freedman's child, and transferred it, through himfelf, to 
Laila his former miftrefs. This doftrine of a relation 
(as the Arabs call it) firft vejled through tlie mother and 
then devejied through the father, is founded on a deciiion 
of Othman in the cafe of Zubair andRAFi. 

We had occafion before, to mention the diiFerence 
(according to Abu Yusuf) between the father, and the 
grandfather, of the manumittor in regard to their fuc- 
ceffion, with his fin, to the property of a freedman; nor 
can any thing of moment be added here; but it will be 
proper to explain at large the concluding cafe in the chap- 
ter of refduaries, which proves, that the relation of en- 
franchifement may arife by the a5i of law as well as by 
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the ^i? of the party. Let it be premifed, that marriage 
is prohibited between kindred of tv/o clafles ; firft, be- 
tween all thofe in afcending or defcending lines of con- 
fanguinity, who are called near ; fecondly, between bro- 
thers and fiftcrs, and their iffue, or between nephews 
or nieces and aunts or uncles, paternal or maternal, who 
are called intermediate; but, between thofe of the third, 
or diftantf clafs, as the 6rft or other coufins, there is no 
prohibition: now, if Amru or Hinda purchafe a 
kinfwom^n or kinfman within either of the prohibited 
degrees, the Have becomes inftantly free, and a right of 
fucccflion vefts in the purchafor, though the mafterftiift 
began and ended in one moment. Call the three daugh- 
ters of Hareth a Have, Zubaida, Safiya, Ami- 
NA, who derived freedom from their mother, and two 
of whom, the firft and third, purchafe Hareth for 
fifty pieces of gold: he becomes in that inftant free; and, 
if he die leaving property, two thirds of it go to his three 
daughters as their legal fhares, and the rcfidue belongs 
to the two, who procured him liberty; three fifths of it 
to Zubaida, who contributed her thirty, and two 
fifths to Amina, who added her twenty, pieces. To ar- 
range the diftribution without fractions, begin with 
three, the denominator of the legal fliare: now two, its 
• numerator, is prime to the number of fliarersj and one is 
prime alfo tojive, the number ofrefiduary portions; but 
thirty and twenty arc compofed to one another, fince ten 
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mcafurcs thirty by three and twenty by tivo; and^vf, 
the fum of thofe tenths, may be confidcred as ftanding 
in the place of the number of refiduaries : again, fve and 
three are prime to each other, and their produft '^ffteen^ 
which, being multiplied into three^ the firft-mentioncd 
denominator, produces forty Jtve^ the number of equal 
parcels, into which Hareth's cftate muft be dividedj 
fo that thirty^ qt fwo thirdst may be diilributcd in tens 
to the three daughters, and ffteen or the refidue, in 
threes to the two, who redeemed their father; Zub aid A 
taking in all k;W?(?^», Am:na ^;t/ff», and Safiya, only 
ter.f portions of the inheritance. This is the calculation 
of Sharif, and the grounds of it will prefently appear; 
but the operation might have been fhortened thus : mul- 
tiply the denominator of the legal Jhare into the number 
of fharcrs, and then multiply the produdl into the deno- 
minator of the rejiduary portions. 

The chapter of exch/Jion* is v«y pcrfpicuous; but the 
cafe of an unbelie-jing heir having really occurred in the time 
of A LI, we may infert it as a monument of early Arabian 
jurifprudencc. Solm A had embraced the new faith, and 
died, leaving her hulband, and brothers by the fame mo- 
ther, who were all three believers, with a fon, who con- 
tinued an infidel: on a difputc concerning the inheritance. 
All and Zaid gave a moiety to the widower, confider- 
ing the fon as adually dcad^ a third to the half brothers, 
• P*s<^ 13- 
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ftncl th6 reil to fuch of the reiiduaries as believed in the 
Kerdrii while Ibnu'l Masuud infifted, that the fon 
was dead as to the right of inheriting, hiit alive as to the 
power of excluding, and thought that he drove the wi- 
dowef from ^moiety to a fourth fart only of Sol ma's 
iftatej but the former opinion has prevailed, and in a 
curious book (for which there muft have been abundant 
materials) entitled I'he Dfjenfsns <f the Learned^ it i$ 
admitted, that, by univerfal affcnt, if Amru leave a 
fatlier,' who is eithdr a flave or an infidel^ and a paternal 
grandfather, who is both free and a believer, the fethcr 
is confidered as dead in law to all purpofes, and the grand- 
father is heir to Amru.' 

Wg come now to the Arabian method of alcertaihing 
tha fmaileil number oi parcels y into which an eftate can 
be divided, fo as to avoid fraftions in the legal' diftribu- 
tion of it: that number we call' the denominator, or 
divifor, of the ejlate,- though the Arabick ward mean 
literally the- place of coming ffuii and the problem is eaiily 
ibived by the following rules: tf the two nuniibera in 
queftian be prime, multiply one of them into the other j 
if tliey be compaft to each other, multiply tlie meafurs 
of one into the fecond, and the product will be tho 
number fought. The whole fedUon • is fts clear as il 
cbuld be made in a verbal tranflationj and it would bo 
• pagt 14. 
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fuperfluous to add examples of all the caf-;s, wliich muft 
occur to every one, who has attentively perufed the pre- 
ceding parts of the work. 

A CASE, which arofe in the reign of Omar, has gi- 
ven occafion to fome debate*: Laila died, leaving only 
Amru her hufband, Hinda her mother, and Abla 
her lifter of the whole blood. Now the hulband and 
fiftcr were each entitled fo a moiety, and the motlier, to 
a third, of Laila's property, which, by the rule tlien 
eftabliflied,- could be divided into Jix parts only; but 
Abbas, a companion of Muhammed, being confalted 
by the Caliph, propofed, that the regular divifor fhould 
be fo increafed, that of eight parts Amru and Abla 
might each take three^ and Hinda two. The fon of 
Abbas, whofe opinions were always rather ingenious 
than fclid, was prefent at the deciiion; but, fearing the 
b:;d temper 6f the Caliph, fuppreffed at that time his 
own- fentiments : he thought, that thcjijierj having (as 
we have feen) a weaker right, fhould bear the lofs, be- 
caufe, where iijj'ercrit rights concur^ the weakeji invari" 
ahly yields; and he foid, that, if an arithmetician could 
number the fands, yet he could never make two halves 
and a /^W equal to a whole; but this opinion has nevef 
been adopted, becaufc, although the Jijier may in fome 
cafes be removed into a diftinft clafs of heirs, yet, with 
a hiilband and a mother of the deceafed, her (hare ie 

• Page I J. 
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fixed by pofitive law, and Jhc cannot by any means be 
d-prived of it; fo that the fliares of all the claimants 
muft be diminifhed in exaSi proportion', for inftance, if 
the propsrty had been twenty four pieces of gold, the 
mother would claim eighty and each of the other heirs, 
twelve; now thofc claims cannot all bs fatisfied, but 
eight is to twelve, as/!v to nhc, wlitch will be the rcf- 
peitive fliares, according to the dcclfion of Abbas. 

Examples of the divifor^ar increaf^id to /even and 
to nine, or of twelve to thirteen, ffteen, and feventeen, 
would appear equally ingenious, but would fwcU this 
commcntiiry to an immoderate fi2e: there are two dcci- 
fions, however, deferving particular notice, becaufe they 
were made in real caufes, and have been univerfally ap- 
proved. ZuB A I DA left hef hu'fband Adn an, with tiso 
Jijlers of the whole blood, two fljlers by the fame mother 
only, and the mother herfelf j whofe legal ihares, in order 
as they are mentiorred, were z moiety, two thirds^ a thirds 
and a fxtb: it was impoffible,' therefore, to diftribute 
them out of thirty pieces, for inftancc, divided into fix 
equal parcels; but the judge, named Shuraih, divided 
the whole cftate into ten parcels, each confifting of three 
pieces, and allotted them to the claimants in the propoj-- 
tion of their iiiares ; that is to the hulband, three parcels, . 
to the lifters of the whole blood, four; to the half-iifters, 
iwo; and to the mother, one; affuring Adnan, who at 
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firft complained of the judgement, that Omar had made 
& fimilar decifion; and t'lis cafi acquired celebrity among 
the ^raSs by the name of Siiuraihiyya, The next 
cafe, which was anfwcred at once by Ali, while he was 
haranguing the people in the mimhar, or pulpit, at Cufa, 
is fally ilated in the text : tlie ihare of the widow was» 
regularly, in eighth i that of the daughters; two thirds i 
and that of each parent, a fixtb^ all which cannot be dif- 
tributed out of t'Jsenty four parcels ; but A l i pronounced, 
fiiat fhe property of the deoeifed ihould be divided into 
t'wenty /even equal parts, of which' t!ie widow fliould 
have three; the daughters, _y?Ar/<'/«j and the two parent?, 
eight. It is recorded, thaty when tlie perfon, who con- 
futed At I ,' was much diifatisfitd with his anfwer, ami 
aflced whether the •widow was not legally entitled to an eigbih, 
the Caliph faid rapidly, " it is become a ninth" and pro- 
ceeded in his harangve with his ufual eloquence. 

The arithmetical part of the Strdjlyya * is very fim-^ 
pie, and may be found in the firft pages of all our elemsn- 
f.ry books ; but the diifcrence of the Arabian idiom oc- 
cafions a little obfcurity.' The chapter on primes and 
meafurss is founded- on afimpleanalyfis: when two num- 
bers are compared, thej- are either equal or unequal;' if 
unequal, cither the fmaller is an aliquot part of tlie greater, 
or they have a common meafure, which muft either be 

• Page 16. 
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unit alone, or fome number^ which the Arabs define a 
multitude compofed of units. When the greateft common 
mcafure is found by the rule, they confider the two num- 
bers as agreeing in a fradtion, which has that common 
meafure for its denominator and unit for its numerator i 
but the nature of the Arabick language makes it impofli- 
ble to cxpreis in a lingle word the fractions lefs than a 
tenth : thus tieenty Jeven and t'wenty four agree, as they 
exprf fs it, in a tliird ; and a third of each number is cal- 
led its mafi^ or mcafure, as nine of twenty-feven, and 
eight of twenty- four. After this explanation of the word; 
which is tranflated the ir.cafurej there will be no difficulty 
ifi tlie following cafes. 

I, • A MRU leaves only his father and mother and ten 
daughters : now, by the rule, his eftate fliould be divided 
into fix parts, becaufe the fiiare of each parent is a fxtb; 
and that of all the daughters tneo thirds; but four parts 
cannot be diftributcd, without a fraftion, among ten per- 
Ibns ; for which reafon we muft multiply fve^ which is 
the meafure of ten^ into fx^ which is the firft number 
of parcels, and the produd thirty is the number of lots, 
into which the property of Amrd muft in h.&. be divided; 
each of his parents taking fve lots, and each of his 
daughters two, 

' rage 17. 
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11. HiNDA leaves her hufband, both her parents, and 
fiX daughters i whofe legal Jhares are 2.fourthj twofixthsi 
and t'u:o tbirdst of the inheritance : now the regular de-- 
nominator of the lots would be twehe, but it is raifed to 
Jifteen; and ivac^teigbt parcels cannot be diftributed equal- 
ly among fix daughters, the meafure of fix,, or three, is 
multiplied by fifteen j fo that oi forty -Jive lots nine may 
go to the hufband, twelve to the parents, and twenty-four 
to the daughters, in exaft proportion to their firft diUri-' 
butive (hares. 

It will be very eafy to apply the remaining rules to all 
the other examples given by Siraj'uddin*; but fince, 
in the two kft cafes, which are not likely to occur, the 
inheritance muft be divided into 4320 and 5040 parcels, 
the calculation, after the Arabian mode, in words at 
length, would be infufferably tedious, and the reader 
may make it in figures with little or no trouble. The 
latter of tliofe two cafes-j- is, however, fubjoined; be- 
caufe it will fully explain the fedlioil, in which no exam- 
ples are given. Saad leaves two wives, fix female an* 
ccftors, capable of inheriting together, ten daughters, 
and feven paternal uncles, whofe Ihares of twenty-four 
(the root, as they call it, of this cafe) are three, four, 
fixteen, and one; for the uncles can only take what the 
others leave. Now by obferving the primes and mca-^ 

• P«ge 18. 
t Page 19. 
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fures, and working according to the rule, we come to 
2 1 o, which muft be niuhipUcd by twenty four » and the 
produtS gives the fmalkfl: number of parcels, into which 
Saad's eftaie can be duly divided: the produfts of that 
multiphcand (210) by 3, 4, i6> give 630, 840, 3360^ 
which are the allotments of the wives, female ancejlors, 
and daughters', and the allotment of each fliarc appears at 
once from the following proportions: 
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The kft a£t of the Mufelman judge is to make an adu- 
aldivifion of thecftatc*i and we will fuppofe that Laila, 
in the cafe anfwcred by Abbas, had left Zaineb and 
Abla, two fifters of the whole blood, with Amru, her 
huftiand, and Hinda, her mother; and that her pro- 
perty amounted only to fwentyjive gold mobrs: now the 
root of the cafe is increafed, as we have feen, from_yi!v to 
eight, which is prime to twenty five; and the products 
oi two, the (hare of each fifter, of three, thefhare of the 
hufband, and of one, the fliare of the mother, multiplied 
by the number of geld msiirj, are 50, 75, and 25, which, 
divided by eighty give the following fliares : to each fifter,- 
6 molrs, 4 rupees; to Amru, 9 ot. t r^ to fliNDA, 3 
m. 2 r. Had Laila's cftate hz&a^ffty gold mohrs, ^ 
diftribution would have been thus : 

• Paae 30. 

Digitized byGOOgIC 



88 A COMMENTARY ON 

M. R. 

ZaINEB, - - - - 12, 8. 

AbLA, - - - - 12, 8. 

AmrU, - - - _ i8, 12. 

HiNDA, _ - - - 6, 4. 

It feems necdlefs to give examples of the fimpls rules 
for afcertaining the dividends of each clafs ; but the paf- 
fage concerning creditors, at the clofe of the chapter, is' 
made obfcurc by. extreme brevity, and requires a {hort 
illuftration. Suppofe the alTets of Amru to be nine pieces 
of gold i his debts, ^ve pieces to Saad, and ten to 
Ahmed; here the aggregate of the debts, Jifteeny is com- 
pofit to ninSi and their meafures are ^ve, and three; fo 
that, by tlie rule before- mentioned of diftribution among 
heirs, Ahmed will receive JiXj and Saad, three pieces j 
but, had the debtor left thirteen, which would have been 
prime to the amount of both debts, then ffteen, {land- 
ing in the place of the verification, as they call it, muft 
be the divifor of the feveral products, arifing from tlic 
multiplication of ten and ^ve into thirteen, and the quo- 
tients 8> and 4J. will be the rcfpeftive dividends of Ah- 
med and Saad. 

The pradicc oi fukra6iion * arofe from the cafe of 
Abdur'rahman and his four wives, decided in the 
reign of Othman j and the fedion concerning it will 
? Page 11. 
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be made clear by a fuller explanation of the example in 
the text. We have feen, that the widower is entitl-jd to 
a moietyt the mother to a tbir^, and the uncle, to the 
refduCy fo that, if Laila's eftate be divided into six 
parcels, the diftribution may be made without a fradlion : 
but if the widower agree to keep the mabr, or nuptial 
prefent to his wife, which he had never adlually paid, 
inftcad of his three fxths of the whole, the remainder, 
after dedu*fling the mabrt muft be divided into three 
parts, of which the mother will have two, and the uncle, 
one. So, if the mother agree to take a jewel, or other 
fpecifick thing, in lieu of her two Jixths; -or the uncle, 3 
flave or a carriage, in the place of his Jixtb part, the 
remainder, which, would be four parts in the firft cafe, 
and Jive in the fecond, muft go to the other claimants in 
proportion to their ftiares. Again; if Amru have his 
mother Fatima, tv/o fiftcrs by the fame mother, La- 
TiFA and SoLMA, and the fon of a paternal uncle, Scli ij 
here alfo the inheritance muft be divided, by the rulej 
into six parts : now, if the deceafed left a f;;male flave 
and thirty gold mohrs, and, if Solma confented to keep 
the flave inftcad of her legal ftiare, or i. Jixtb, the remain- 
der of the property muft then be divided into^^iJ^ parcels, 
fi^ gold mohrs in each, of whic-i Fatima and Latifa 
muft receive each one parcel, and Selim, the three par- 
cels, v/liich remain. It is obvious, that, if the firft cal- 
culation were maJe, in the preceding cafes, on a fuppofi- 
A a 
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tion, that the taker of thefpecifick thing was dead or 
incapable of inheriting, there would be either a defeSi or 
an excefs in fome of the allotments to tlie other claimants. 

There is no difficulty in the chapter on ^t return*^ 
except what arifcs from the Arabick idiom, to which the 
reader is probably by this time habituated; but it is nc- 
ceffary to remark, that, although, by the letter of tlie 
Koran and tlie ftridt rules of law, no return can be made 
to the •widower or 'wido'W, yet an equitable praAice hai 
. prevailed, in modern times, of returning to them on fai- 
lure ofJJiarers hy blood and of dijlant kindred. The laft cafe 
in the chapter can rarely occur; and the refult of the 
cdculation (which fills ten pages in the Perfian work of 
Maulavi Kasim) is, that, of 1440 parcels, the four 
widows take (36x5=) 180; the nine daughters, 
(36x28=) 1008; and the^/* femaleanceftors, (36x7=) 
252; fo that 45 parts go to each widow, 112 to each 
daughter, and 42 to each female ancejlor. 

The rights of the paternal grandfather have been 
more difputed tlian any other point of Arabian law; no 
fewer than fevetity contraditSory decilions having been 
made concerning them in the reign of Omar; but the 
difputeis now fettled amorig the 5x^«nM according to the 
opinion of Abu Hanifa; and the chapter on divifion 
fecms to have been inferted merely from refi>e<ft to Abo 
• P«ge 11, 13. 
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YusuF and Muhammed, who diffented on this point 
from their mafter*: it is one of the cleareft chapters in 
the Sirajiyyah, and will be ufeful to us, if the queftion 
(hould arife in a family of SbidBs, who /oUow, no doubt, 
the opinions of An and Zaid. The cafe called acda- 
riyya, which was decided by tlie ion of Thabit, and 
has acquired fuch celebrity in Irak, that it is diftinguifhed 
among the lawyers of that country by the epithet of 
algharrh, or the luminous, is a perfpicuous example of* 
the grandfather's divilion in a djui'le ratio with the 
fiftcr : the conjecture, formerly hazarded by myfelf, 
that it was naxasd acdanyya, bccaufe the rules of inheri- 
tance arc difiurbed by it in favour of the grandfether, had 
occurred, I fee, to fome Arabs, and is mentioned by 
Sharif without difapprobation. 

It will be neceffary to illuftrate by examples the chap- 
ter onfuccefflon to vejied beredttary interefis: ■find, firft, we 
may fuppofe, that Zaid had two wives, named Zai- 
NEB and Latifa, and that Zaineb died polTefied of 
feparate property, leaving her hufband, her mother 
Zuhra, andHiNDA, her daughter by a former hulband : 
now the legal fliares, in order as the iharers arc named, 
would be % fourth, %fixtbt and a mokty -, fo that regularly 
the cftate fliould be divided v\\.q twelve parts, but it is here 
divided into four, bccaule there muft be a return to Zuh- 
ra and HiHDA, in the proportion of their {hares, that \% 

* Pxge ^\^ )5t aU. f Ptget;. 
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as one to three; but» when Zaid has taken )m fourth^ 
the three fourths, which remain, cannot be diftributed 
in that proportion; and, fince three andjcur are prime 
to each other, we therefore multiply fourt confidered as 
the number of perfons entitled to a return, into JbuTf the 
denominator of the huiband's Jhare^ and the fquare num- 
ber anfwers the purpofc of integral diftribution; for of 
fixteen parcels Zaid will be entitled to four, Zuhra to 
three f and Hind a to nine. 

Suppose next, that. Zaid himfelf dies, before any 
diftribution adlually mad^, leaving only Latifa before- 
mentioned, his mother Basira, and his father Abid : 
here four parts of the former inheritance having verted 
in him, the diilribution is eafy ; one part going to LatI'- 
FA, as her fourth, one alfo to Basira, as her third of 
the rejidue, and /w^ parts to Abid; in exa£b proportion 
to their feyeral claims on his own eflate. 

Thirdly, fuppbfe Hind a to die before any aflual 
diilribution, leaving the before-named Zuhra, her grand- 
mother, ZuBAiDA her daughter, and two fons, Hatif 
and Bashar : now ihe had a vejied intereji in nine parts 
out of the sixteen, and, her own eftate being divifible 
into six parts, we obferve, that nine and six are compofit 
to each other, or agree, as the Arabian phrafe is, in a third; 
ib that a third of fix, or two, mufl be multiplied into 
sixteen, and the produdt thirty two will be the denominator 
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for both cafes ; for of thirty two parts nine will veft in 
ZoHRA (Jx as mother to ^aineb, and three as grand- 
mother to HiNDA,) twelve in the twofons, three in Zu- 
BAiDA, znA. eight in ZaId's reprefcntatives i fince, to 
afcertain the fhare of each individual,' the juft-mention- 
cd Ihares out (A fixteen muft be multiplied by twoy and 
thofe out oi fix, by three, which is here called the mea" 
fure of Hi N da's vefted intereft. 

Let us fourthly fuppofc, that Zuhra alio dies before 
any diftrlbution, leaving her hufband Caab, and two 
brothers Calib and Tarif. Now her own eftate is 
arranged hyfourt the hufband taking a moiety, and each 
of the refiduaries one fourth j but four and nine are prime 
to each other ; and four, therefore, multiplied by thirty 
twot produces an hundred and twenty eight, the denomi- 
nator of both cafes : we muft then multiply by four the 
fiiares out of thirty two, and by nine the fliares out oifour^ 
and the produfls will be lots of the feveral claimants j 
eight parcels going to hATiFA,fixteen to Abid, eight to 
Basika, forty eight in moieties to Hatif and Bash ar, 
twelve to Zubaida, eighteen to Caab, and eighteen in 
Duueties to Calib and Ta.uf. 

We need only add, that, although the concluficn of 
tiie chapter before us be obfcured by its extreme concife- 
neis, yet it plainly means, that ** when any number of 
B b 
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" heirs die fucceflively before the diftrihution, if the 
" JJjares vejied in the laft deceafcd do not quadrate with 
** the arrangement of his own eftate, we muft confider 
*' all thofe, who died before him, as one deceajed bcir, 
" and himfelf as the ficond, and then work by the pre- 
" ceding rules": to give more examples would be very 
eafy, but the reader wouU find them infupportably 
tedious. 

All controvcrfies on the claims of the next of hint 
who are neither Jharers nor rejiduaries, arc now at an 
end * ; for it feems to be fcttL'd, that they fucceed ac- 
cording to the order prefcribed in our text. 

I. On the frji clafs of diilant kindred the dodrinc of 
Abu Yusof has far more fimplicity than that of Mcham- 
MED, in which there is an appearance of intricacy ; but 
an attentive reader will find no difficulty in the cafe re- 
duced to the form of a table, in which the lowcft of the 
fix ranks are fuppofcd to be the claimants of Amru's 
eftate J : he will fee, that Abu Yusof would divide that 
eftate \x\X.o fifteen parts, giving one to each of the female, 
and two, by the rule in the Koran, to each of the 
male, defcendantsj but that Muhammed would arrange 
it in fixty parcels, tiventy-four of which would go to 
the reprefentatives of the three fons, and thirty-fix to 
thofe of the nine daughters; due regard being paid to 

• Page >8, 19. t P'S*' 3"' J'- t P"£* 3*' 33- 
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the <louile fortion of the male dtfccndant;, fo as to bring 
the J!hares of the twelve claimants to the following or- 
der from tlie left hand, twelve^ eight, four; nine, three, 
fix ; Jix, two, four ; three, two, one. The correftnefs 
of tliis method has, it feems, obtained it a preference 
over tliat of Abu Yusuf, whofe praflice, however, is 
followed, on account of its facility, in Bokhara and 
fome other places ; although of the two diiferent tra- 
ditions from Acu Hanifa, that reported by Muham- 
MED be the more publickly known and the more gene- 
rally believed. 

The reader would be unneceflarily fetigued, if we were 
to exhibit every ftep of the arithmetical procefs, by which 
the cftate of Amru muft be diftributed, according to the 
opinion of Mohammed, between his great grand/on 
by females only, and his two great granddaughters, who 
have the advantage of a male in the line of defcent* ; 
nor does the fe^on concerning the difference oi Jides 
require elucidation' 

ll. On the fecond clafs, or the grandfathers and 
gtandmothers, who are excluded from fliares, we need 
only fum up the doftrine of our author in the words of 
8BAR1F : — " The degrees in this cafe are either equal 
'* or unequal j if unequal, the nearer is preferred ; if 
** equal, the preference is given to the perfon claiming 

• Page 34- 
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** through ajharer; if, there be an equality in that reipeft, 
'* iicicjdes muft be the fame or difFercnti if different, 
** the diftribution muft be made in thirds^ the paternal 
•' fide havmg a double allotment ; if the fame, the fexes 
•* of the roots, or anceftors, muft agree, or not j if they 
•• agree, the eftate muft be diftributcd according to the 
•• perfons of the branches, or claimants j if not, accor- 
" ding to the frji rank that differs, as in the preceding 
« clafs*." 

in. There feems no difficulty in the chapter -f- on 
the third clafs of diftant kindred; but it muft be re- 
marked, that the branches, as they are called, from 
roots by the fame father only are excluded by the whole 
blood; not thofe by the fame mother only^ who take 
equally, according to the Koran, in exception to the 
general rule, without any diftinftion of fex. 

IV. Although the claims of ««fAj and aunts, in 
three cafes, be clearly explained in the text, \ yet it 
may not be improper, to fubjoin an example from the 
commentary of AfjaAiv/ kasim, which the following pe- 
digree will make more intelligible than his dry ftate of 
the cafe: 

• Page 3S. t Pag« 3«. 37. 3». X P»8« 39- 
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HiHDA — Amru — Sulma ( — Suhail) -t- Umar 



Lebi0 



Zaineb Azza Becr 



Zaip. 
Amru, having liad by Hind a a fon, named Lebid> 
married Sulma, by whom he had a daughter, named 
Zaineb: after Amru's death, Sulma married Su- 
hail, to whom fffe produced AzzA, Arid dfter his 
death, fhe married Umar, by whom fiie became the 
mother of Becr : Aow ZAiDwas fhe foa of Lebid 
and AzzAj afid he died, having no heirs but Becr the 
brother, by xhzfame mother, 6f his mother Azza, and 
Zaineb, who was his paternal cunt by ^\z fame father 
Amru, and his maternal ^xinx. by "Cos: fam^ mother SulmA". 
In tliis c^Uy, the property of Zaid muft be divided iiito 
nine parcels, of which the paternal aunt will have two 
thirds; and the remaining third will go to the maternal 
imcle and aunt in the ratio of tieo to one; fo that 
Zaineb, in her two charaifters, will be entitled to /even 
ninths. 

There feems nb necefiity to expatiate on the cUldrht 
of uncles and aunts, or on the coufns, as we fiiould call 
tiiem, in different degrees*; becaufe the text will be 
foflicicntly perfpicuous to thofe, who perfectly undcf- 
ftand the preceding fcdions : but, fincc a cufioas c-fc 
C c 

• Page 40, 41. 
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IS put by Sharif, I am unwilling to fupprefs it^ espe- 
cially as it will throw light on the whole fubjed before 
us. The father of Amru had a brother, Zaid, and 
two fifters, Zaineb and Aaisha, by the fame father 
only: his mother alfo had a brother, Hareth, and 
two fifters by the fame father; named Hinda and Asi- 
MA : firft, his father and mother died; then, all his 
unc/es and aunts, leaving the following iffue : Zaid 
left two daughter's daughters, who were, alfo the daugh- 
ters of Zaineb's fonj AiSHA, two fons of her daugh- 
ter; Hareth, two daughter's fons, who were alfo the 
fons of the ions of Hinda j and Asima, two daughter's 
daughters; as in this pedigree: 

Zaid. Zaineb. Aaisha. Hareth. Hinda. Asima. 
D. S. D. D. S. . D. 

D. D. S. S. S. S. D. D. 

Ambu himfelf afterwards died, with no heirs but the 
Frandcbildren of his uncles and aunts: In this cafe Abu 
YusOF would have divided the inheritance into thirty 
parts ; twenty for the paternal fide; that is, fve for each 
of the fons, and as many for each of the daughters, 
who have a double relation ; and ten for the maternal fide, 
or four for each of the fons, who are doubly related, 
and one for each of the daughters: but Mohammed, 
having divided Amru's eftate into tbtrty-fx allotments. 
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would have given twenty-four to the paternal, and twelve 
to the maternal, fide; that is, fx to each of Zaid's 
granddaughters, as fuchi ^-n^four to each of them, as 
granddaughters of Zainebj two to each of Aaisha's 
grandfonsj/^reetocachgrandfonof Hareth, asfuchj and 
two more to each of them, as grandfons of Hind a j while 
one thirty-Jxtb ^^tt would have gone to each of Asima's 
female defcendants. The rcafon of thefe different diftribu- 
tions will appear from what has preceded; but the arith- 
metical procefles would fill many pages, and would bC 
thought, I am perfuadcd, unneceflarily prolix. 

On the chapter concerning Iiermaphroditcs,* I ihall 
make no particular obfervation ; fince monftrous births arc, 
I truft, extremely rare in ail countries, and the fubjed is 
too fhocking to be difcufled without aftual necefiity; nor 
will it anfwer, I imagine, any ufeful purpofs to relate the 
old Arabian ftories, and ftrange opinions of (oxnz lawyers, 
concerning the longeft poffible time of geftation ;-f- which 
is now limited, on the authority of Aaisha, one of Mo- 
hammed's wives, to two years i and, though the Mufel- 
mans have traditionary accounts oi three, fottrt or G^ftT^Jive 
children produced at one birth, yet the practice, we find, 
is to refervc the fliare of one fon ; or that of one daughter, 
tf, on fuppofition of her birth, the fum referved would be 
larger.J The praftice of refervation for the unborn child 
is well explained by the cafe in the text, to which we may 

• Page 43, 43. + Page 44. J Page 45, 46. 
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now proceed, fince the reft of the chapter needs no Uluf- 
trationj unlefs it be neceffary to inform the reader, that a 
•widow ought by law to abftain for a certain time after her 
huiband's deaths from the carefTes of any other man ; 
and, if ihe freely confefs that fhe has not abftained, it cannot 
be certain, that her hufband was the father of a child 
born more than Iix months after his death. Let us 
then fuppofe Amru to die, leaving a daughter Zaineb, 
his mother Asuma, his father Lebid, and his wife 
HiKDA cnfeint.* £o that* if a male child be born, 
Ambu's cftate ought regularly to be divided into twenty- 
four parts, but, on the birth of a female, into ti£cnty~ 
/even i becaufe, in the firft cafe^ the Jhares are aa 
eighth^ for the widow, and a fixth for each of the pa- 
rentsj but, in the fecond, befides the fiiares juft men- 
tioned, the daughters would have t-wo-tUrds between 
them, and it would be the cafe of Mimhriyya.-f Now 
three is the common meafure of fwenty-four and twenty- 
feveriy and the feveral meofures of thof^ numbers are 
eigbf^ and nine, either of which, multiplied into the 
other •wbok number, gives two hundred and fixteen for 
the produtSj and that, according to what has pre- 
ceded, is the number of fliarcs into which the inhe- 
ritance muft bs actually divitled. In the firft cafs 
HitjDA would have twenty-fcven fharcs; Ledid and 
AsuMA, each tbirty-Jix; the pofi.hun:ous fen JevcKty- 
tigbtt and Zaines, his fifter, thirty -nine ; but, in the 
• P» 47- t P- IS- 
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fecond, the widow would have twenty -four -, and each of 
the parents, thirty-two % while the pofthumous daughter 
and her lifter would divide the remainder between them, 
each taking Jixty-four ftiares. Should four pofthumous 
Ions be born, ninety-nine fharcs would go to the widow 
and both parents j while, the remainder would bie divided 
among the children by the rule before mentioned^ Zai- 
NEB receiving M;r/?m parts, and each of her brothers, 
twenty-fix j but, in the cafe of a mifcarriagc, the daugh- 
ter would be entitled to a hundred and eight parts, or a 
moiety of the whole eftate, and the nine parts remaining 
Would go to Lebi b as refiduary helK 

The time, at which an abfent perlbn is prcfumed in 
law to be dead, has varied, we fee, in different ages * j 
but the modern praftjce I underftand to be this : if Z a i d 
has been fo long abftnt, tliat no man can tell whether he 
be dead or alive, and \i feventy years have elapfcd from 
the day of his birth, he is prefumed to be dcadi as to 
his own property, from the end of that term, but, as to 
liis hereditary claims on the property of another, from 
the day of his abfc-nce ; fo that, in the lirfl: cafe, no p?r- 
fon, dying witliin the fcventy years, could have inherited 
any pan of bis eftate ; nor, in the fccond, could hs in- 
herit from any one, who died after the day, when he f rft 
was miffed. Though tlie arrangement of an inb.'riiimce, 

• P"g' 48, 49. 
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on which an abfent perfoa amy have a claim, be fuffici* 
cntly ckar from what has juft preceded, yet a fetgned 
cafe in illuftration c^ it wall not, perhaps, be thought 
AvhoUy fUpcrfluous. If Hihd a then die at Murjhedshad^ 
leaving Amru her hulband» with two fibers of the 
•'whole blood, Naoixa and Sacima, all reildjng in tW 
city, and a whole brother jZaid, who has long been 
abfent and unheard of, we muft confider what elF^ his 
1^ or his death would have on the inheritance : if he b« 
dead, Amru mufl have a nmety of the eflace, and the 
fifters two thirds between them ; and, if he be livings 
the widower will ftill have a right to his half, but Zk 1 
will take twice as much as either of the lifters. Now» 
on the firft fuppo£tion, the afXets of Hind a muft be 
divided, as we hav£ Hiown, into fe^en fhares, of which 
Amru muft have /A«f, and each of the lifters, tWQ; but, 
on the fecond, into eight parts, four of which go to the 
huft>and, and /iPd to the brother, while Nadira and 
Sacina can have only one a piece; (q tliat the widower 
has an intercft in fuppofing Zaio alive, and the fif- 
ters, in fuppofing him dead : Jifty-fix, therefore, or tlie 
product of /even and eight, which zk prime to one ano- 
ther, is the number of (hares, into which the eftate muft 
be divided -, fwenty-four of them being delivered to Amru, 
and^v^n to each of the females, as the leaft Ihares to 
which they can in either event be fcvcrally entitled j if 
Zai d then return to the city, four ihares more go to 
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Amru, and fourteen are the right oF the brother j but* 
if his death be proved, or presumed by lapfe of time, 
the eighteen rcferved (hares muft be divided equally be- 
tween Sacina and Nadira, to complete their fwii 
fcventbst which the law gives, in that cafe, to each of 
them. The Per/tan commentator has added three cafes* 
in one of which the two firft divifors of the alTcts arc 
compofit to each other ; but the operation in all of tlicm 
is too eafy to require an example. 

In the feflions concerning apoftates and prlfoners of 
war *, tliere fecms to be no obfcurity 1 but it is proper 
to add, that, as the law is now fettled, the heirs of an 
apoftate, who were in being at the time of his deathi 
are entitled to their legal ihares, whether they were born 
before or after his apoftafy ; though a hufband or wife 
cannot fuccced to an apoftate, becaufe a change of reli- 
gion is an immediate dilTolution of the marriage. 

We are now come to the concluding feition, which 
cannot be better illuilrated than by two feigned caiea 
from the Perfiatt and Arabian comments, i. Zaid 
and his daughter Abla were at fca in the fame ihip, 
together with BasHar, his brother's fon, and his great 
nephew Amru, fon of Bashar : the fliip was loft, and 
^, who were in it, periihed j lb that which of thera 

• P«ge y-. SI. 
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iirft died, could never be clearly afcertained. Now 
Amru left behind him a wife and a daughter j and Abl a 
had an only fon : in this cafe, by the opinion of Abw 
Hanifah and his followers, the four drowned perfons 
are fuppofed to have periflied in the fame inftant, and 
their feveral eftates go to their furviving heirs refpetftively, 
according to the rules, which have been already explain- 
ed i but by one of two traditions from Al i, the affcts of 
Zaid being equally divided, and Abla being fuppofed 
to have outlived her father, her fon takes one moiety in 
her right, while the other moiety is conceived at firft to 
have veiled in Bashar, and then in Amru, between 
whofe widow and daughter it is diftributable according 
to law. 2. Kasim and his younger half brother 
Hasan were drowned in the fame boat, each leaving a 
mother* a daughter, and a patron, by whom each of 
them had been manumitted : then, if each of them kft 
ninety pieces of gold on ihore, the property of each muft 
be feverally diftributed, according to the Hanifeans; 
the daughter of each taking la/f', or forty-five pieces j 
the mother a Jixtht or fifteetit and the manumittor, as 
refiduary, the thirty pieces which remain j but according 
to Ali, the younger brother Hasan being iirft conii- 
dcrcd as the furvivor, that rcfidue veils in him, and is 
then diilributcd, in the juil mentioned ratio j half' of it, 
or ^■y?tvn, going to his daughter; a/'ir'/', or y/tf pieces, to 
his mother i and tcn^ the r^fiJuc, to his patron; next. 
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Kasim being fuppofed to have furvivcd, the lame rule 
is applied to him j fo that the daughter of each takei on 
the whole Jixty j the mother, twenty ; and the manu- 
mittor, ten pieces of gold. 



^HE END* 
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